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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MANUEL D. CASTELLON, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ERA AVIATION, INC.,

                                                  Employer,

                                                   and 

INS. CO. OF THE STATE OF PA. /

NORTHERN ADJUSTERS,

                                                  Insurer,

                                                        Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200714615 & 200822674

AWCB Decision No.  09-0191
Filed with AWCB Anchorage, Alaska

on December   11, 2009


Employer’s Petition was heard on November 12, 2009, in Anchorage, Alaska.  Attorney Michael J. Jensen represented Manuel D. Castellon (Employee).   Attorney Krista M. Schwarting represented ERA Aviation, Inc., and Insurance Company of the State of Pennsylvania /Northern Adjusters, its insurers (Employer).  Two witnesses were presented telephonically: Manuel Castellon for Employee and Lisa Howard for Employer. The record closed and deliberations were held at the conclusion of the hearing on November 12, 2009.  


ISSUES

Employer contends after he was injured, the employee declined a March 2, 2009 job offer from the employer and subsequently applied for reemployment benefits.  The rehabilitation benefits administrator designee (RBA Designee) found the employee eligible for re-employment benefits but the employer contends its March 2, 2009 job offer precludes retraining and the RBA Designee abused her discretion by finding otherwise.  

The employee contends the RBA Designee properly concluded the employer had not offered the employee physically appropriate alternative work and therefore did not abuse her discretion in finding him eligible for retraining benefits.  Consequently, he contends he is entitled to an award of attorney’s fees and costs for successfully defending against Employer’s appeal. 

1. Did the RBA Designee abuse her discretion in finding the employee eligible for re-employment benefits on August 31, 2009, and is her decision supported by substantial evidence?

2. Is the employee’s attorney entitled to an award of costs and attorney fees?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1) Employee was injured on September 1, 2007, when he felt neck pain on the left side while loading bags (Report of Occupational injury or Illness, September 4, 2007).

2) On September 4, 2007, Employee started seeing Dr. John M. Koller, M.D. for his injury at work who became his treating physician (Chart note of Dr. John Koller, M.D., September 4, 2007).

3) Employee was injured again while working for the same employer on July 27, 2008, reporting neck and bilateral shoulder pain after working at fueling (Petition to join, July 20, 2009).
4) On October 23, 2008, Dr. Michael James, M.D. reported: “1) Patient (employee) will not return to work as ramp agent.  2) patient needs to be retrained in a light duty (max 20#) occupation.” (Dr James note, October 23, 2008).
5) On January 22, 2009, Dr. James reported: “patient cleared for right shoulder surgery . . . (regarding neck and chronic radiculopathy which are stable)” (Dr. James note, January 22, 2009).
6) On March 2, 2009, the employer offered the employee a job as a reservations agent (Letter, March 2, 2009).
7) The job offer was for a position in Anchorage (id.).
8) The employee lives with his family in Kodiak (Castellon).
9) The employer spoke to the employee on March 4, 2009 about the job offer and explained an answer was needed before the offer expired on March 6, 2009 (Howard). 
10) The employer did not contact or consult with Employee’s treating physician (Dr. Koller) about the proposed employment offer or Employee’s physical capacity limitations (Howard).
11) On March 4, 2009, the employee explained he was on medication, still injured, not released and he declined the employer’s job offer as a reservations agent (Castellon).
12) On April 8, 2009, the employee was referred for a reemployment benefits eligibility evaluation (Letter from AWCB to employee, April 8, 2009).
13) On July 30, 2009, Rehabilitation Specialist Betty Lees recommended the employee be found eligible for reemployment benefits (Lee’s Report, July 30, 2009).
14) Rehabilitation Specialist Lee was aware of the employer’s March 2, 2009 job offer to the employee when she recommended Employee be found eligible for reemployment benefits (Eligibility Extension request, July 8, 2009).
15) On August 3, 2009, the employer objected to Ms. Lee’s recommendation the employee should be found eligible for reemployment benefits because of the employer’s March 2, 2009 job offer (Letter from Krista Schwarting to RBA, August 3, 2009).
16) On August 31, 2009, RBA Designee Deborah Torgerson determined the employee was eligible for reemployment benefits (RBA determination, August 31, 2009).
17) The RBA Designee noted in her August 31, 2009 decision the employee had not been released to any jobs by the treating physician, Dr. John Koller, M.D. (id.).
18) The RBA was aware of the employer’s alternative employment offer in March 2009 when she made her August 31, 2009 decision finding the employee eligible for reemployment benefits (id.).
19)  On August 31, 2009, the RBA Designee determined the employer had not offered the employee “physically appropriate alternative work” in March of 2009 because “…this job was offered to you (Mr. Castellon) 3-4 months before the evaluation.  At the time of the job offer, no on-site job analysis was completed and presented to your physician for review and approval.  No offer of Alternative Employment form was completed.  No labor market survey was completed.  In other words, none of the steps outlined in 8 AAC 45.525(c)(1-3) were completed as required by statute/regulation.  By June 2009, during the evaluation, ERA Aviation ‘…would not make a new offer of alternative employment…’ (Ms. Lees’ 7/30/09 report at page 4#2).”(id.).
20) On September 10, 2009, the employer completed a Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODDOT) form for the job offered to the employee on March 2, 2009 (SCODDOT, September 10, 2009).
21) The employee filed affidavits of attorney fees and costs which, supplemented by the hearing time, itemized 14.1 hours of attorney time related to the issue of the RBA Designee appeal, at $350.00 per hour, and 5.8 hours of paralegal assistant time at $150.00 per hour.  This yields a total of $45,805.00 in attorney fees and $870.00 in paralegal assistant costs.
22) The claimed hourly rate is within the range of fees awarded to experienced employee’s counsel, based on expertise and years of experience. 
                                                          PRINCIPLES OF LAW

AS 23.30.041(f)(1). Rehabilitation and reemployment of injured workers …

(f) An employee is not eligible for reemployment benefits if 

(1) the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market; 

Under AS 23.30.041(j) we must uphold the RBA or his Designee’s decision absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase “abuse of discretion” appear in the laws of Alaska, although none occur in the Alaska Workers’ Compensation Act (“Act”).  The Alaska Supreme Court defines abuse of discretion as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   An agency’s misapplication of the law or failure to exercise sound, reasonable, and legal discretion also falls within the definition of “abuse of discretion.”
 

The Administrative Procedure Act (“APA”) provides another definition for use by courts in considering appeals of administrative agency decisions.  It contains terms similar to those above, but also expressly includes reference to a “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, our decision reviewing the RBA’s determination is subject to reversal under the “abuse of discretion” standard of AS 44.62.570, incorporating the “substantial evidence test.”  Concern with meeting that standard on appeal leads us to apply a “substantial evidence” standard in our review of RBA decisions.  Applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
  

The task of determining whether an RBA Designee’s decision is supported by substantial evidence  is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.
 Nevertheless, under 8 AAC 45.070(b)(1)(A), the board is precluded from considering additional evidence in review of an RBA Designee’s determination if the party offering that evidence failed to show it is “newly discovered” and could not with due diligence have been produced for the RBA Designee’s consideration.
  

Furthermore, “the ‘abuse of discretion’ standard prescribed by AS 23.30.041(d) must yield to the Board’s authority to make de novo determinations under AS 23.30.110 when, on appeal from an RBA decision granting or denying reemployment benefits, the parties present relevant evidence to the Board that the RBA failed to consider.  Because the RBA’s decision in such cases would not have been based on all of the relevant evidence properly before the Board, the Board’s deference to the RBA under the ‘abuse of discretion’ standard would be inappropriate.”  Irvine v. Glacier General Construction, 984 P.2d 1103, 1107 n. 13 (Alaska 1999).

AS 23.30.145.  Attorney fees.  
(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board. . . . When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

       (b) If an employer  . . . otherwise resists the payment of compensation or medical and                                      related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered. 

In Wise Mechanical Contractors v. Bignell,
 the Alaska Supreme Court held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  Fees have been awarded in cases where an employee through counsel filed a claim for vocational rehabilitation benefits, the RBA Designee found the employee eligible, the employer controverted that claim and appealed, and the employee’s attorney successfully obtained affirmance of the RBA Designee’s decision finding the employee eligible for vocational rehabilitation benefits.  In such cases fees can be awarded the employee’s attorney pursuant to AS 23.30.145(a).
  “In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed . . . and the benefits resulting from the services to the beneficiaries.”

8AAC 45.070.  Hearings.
(1)A hearing is requested by using the following procedures:

(A)For review of an administrator’s decision issued under AS 23.30.041(d), a party shall file a claim or petition asking for review of the administrator’s decision and an affidavit of readiness for hearing. . . . In reviewing the administrator’s decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.
8 AAC 45.525.  Reemployment benefit eligibility evaluation.
(c) The rehabilitation specialist shall contact the employee's employer at time of injury about employment in accordance with AS 23.30.041 (f)(1). If the employer offers employment, the rehabilitation specialist shall 

(1) complete a job analysis, including a description of the job duties, tasks, and physical requirements, and give this description to a physician to predict whether the job's physical demands are within the employee's post-injury physical capacities; 

(2) require the employer to complete an offer of employment on a form prescribed by the administrator, and document that the job offered will pay the employee at least the state minimum wage under AS 23.10.065 or an amount that is at least equal to 75 percent of the employee's gross hourly wages at the time of injury; and 

(3) submit a labor market survey if the offer of employment meets the requirements of AS 23.30.041 (f)(1); the survey must document that the offered employment prepares the employee to be employable in other jobs that exist in the labor market. 

The Court has stated: “Though we believe that AS 23.30.041(d) vests the RBA’s designated evaluator with considerable discretion in performing an eligibility evaluation and does not confer eligibility automatically to an applicant who offers a favorable medical opinion, we also believe that AS 23.30.041(e) allows the applicant to designate a treating physician who must be consulted, and whose views must be considered, in the evaluation process.”  Irvine v. Glacier general Construction, 984 P.2d 1103, 1106 (Alaska 1999).  The RBA Designee’s or board’s failure to consider the attending physician’s opinion on a return-to-work issue during an eligibility evaluation is reversible error (id. At 1107).


ANALYSIS

1. Did the RBA Designee abuse her discretion in finding the employee eligible for re-employment benefits on August 31, 2009, and is her decision supported by substantial evidence?

The RBA Designee’s decision is not arbitrary, capricious, manifestly unreasonable, or improperly motivated.  Similarly, the RBA Designee has not misapplied the law or failed to exercise sound, reasonable, and legal discretion.  Consequently, her decision is not an abuse of discretion and cannot be overturned.  The law controlling appeals from RBA decisions precludes reweighing or drawing inferences from the evidence the RBA Designee considered in concluding the employee was eligible for reemployment benefits.  If there was such relevant evidence that a reasonable mind might accept as adequate to support the RBA Designee’s conclusion, then it is supported by substantial evidence and must be upheld unless new evidence adduced at hearing, which could not have been developed with reasonable diligence prior to the RBA Designee’s decision, shows on de novo review the RBA Designee’s decision is not supported by substantial evidence.

The employer argues the March 2, 2009 job offer precludes the RBA Designee’s August 31, 2009 finding the employer “cannot offer you physically appropriate alternative work” because it contends the March job offer was physically appropriate.
  The employer’s argument the job offered was appropriate is based in part on the October 23, 2008 and January 22, 2009 medical reports by Dr. James and in part on a SCODDOT for the job offered prepared in September, 2009.   

The employer argues the employee “knew” the March 2, 2009 job offer’s physical requirements were consistent with Dr. James prior medical reports of October 23, 2008 and January 22, 2009.   The October 23, 2008 report by Dr. James did not release the employee to a job; to the contrary Dr. James wrote “patient needs to be retrained in a light duty (max 20#) occupation.”  That was followed by Dr. James’ January 22, 2009 report which cleared the employee for surgery.  Dr. James did not review the March 2, 2009 job offer to the employee.  Dr. Koller, the treating physician did not review the job offer to the employee.  

The RBA Designee did not have access to the SCODDOT in August 2009 when she made her determination.  It had not been prepared.  Therefore, it was not available and the abuse of discretion standard of review does not apply to it.

The employer and the RBA Designee both agree the treating physician, Dr. Koller, had not approved the physical capacities descriptions for the job offered by the employer.  Both parties agree the employee’s treating physician was not consulted by the employer about the proposed job or the employee’s physical capacity limitations.  The law requires the RBA Designee to consider the treating doctor’s opinion on the specific job before making an eligibility determination.  If Dr. Koller did not review the job description and give an opinion on the employee’s physical capacities to perform the March 2, 2009 job, the RBA Designee’s reliance on that un-approved job offer as a disqualifier under .041(f) would have been a legal error.  By contrast, because the March 2, 2009 job offer was not reviewed by Dr. Koller, the RBA Designee committed no legal error and did not abuse her discretion by refusing to rely upon it to disqualify Employee. 

The employer argues the RBA Designee’s reference to 8 AAC 45.525(c) as a basis for not considering the employer’s March 2, 2009  job offer as physically appropriate alternative work is an argument which makes distinctions of form and not substance.   In her August 31, 2009 letter the RBA Designee made findings of substance that were reasonable and consistent with her reliance on 8 AAC 45.525(c).  It was reasonable for the RBA Designee to note the employer had not obtained an opinion from the treating physician about the job offered the employee on March 2, 2009.  The RBA Designee concluded the employer had offered the employee a job which was not first approved or reviewed by the treating physician, Dr. Koller.  Offering a job not approved by a physician was a substantive error by the employer, not just a matter of procedural form.   

It was not an abuse of discretion for the RBA Designee to reasonably rely on the record she had.  The RBA Designee did not abuse her discretion by relying on the treating physician to conclude the employer had not and could not offer the employee physically appropriate work.  The RBA Designee’s decision is supported by substantial evidence.

  2. Is the employee’s attorney entitled to an award of costs and attorney fees?

It is extremely valuable to an injured worker to have competent counsel defend against an employer’s appeal from an eligibility determination.  Employee’s counsel adequately itemized the estimated hours he spent working on the appeal; the length for his services is about average.  This case is fairly straightforward and therefore not too complex.  In this case, the RBA Designee’s determination of eligibility for reemployment benefits claimed by the employee was resisted by the employer’s action.  Employee prevailed and he is entitled to reemployment benefits, which are of significant value.

Given those facts, and considering the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, a reasonable and fully compensatory award of fees in this case is $5,805.00 and costs of $870.00.

CONCLUSIONS OF LAW

1) The RBA Designee did not abuse her discretion in finding the employee eligible for re-employment benefits, and her decision is supported by substantial evidence.

2) The employee’s attorney is entitled to an award of costs and attorney fees.

                                                                       ORDER

1) The employer’s September 10, 2009 Petition  appealing the RBA’s finding the employee eligible for re-employment benefits is denied.

2) The employee attorney is awarded $5,805.00 in attorney fees and $870.00 in costs. 

Dated at Anchorage, Alaska on December  11,2009.





ALASKA WORKERS' COMPENSATION BOARD
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Designated Chairman






Tom Tibor, Member






Pat Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MANUEL D. CASTELLON employee / applicant v. ERA AVIATION INC, employer ; INS. CO. OF THE STATE OF PA./Northern Adjusters, insurer / defendants; Case No. 200714615, 200822674; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 11, 2009.






Cynthia Stewart, Clerk
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