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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ADAM SAGERS,

                                        Employee

                                           Respondent, 

                                                   v. 

C&R PIPE AND STEEL, INC,

                                         Employer,

                                                   and
 SEABRIGHT INSURANCE CO.,

                                         Insurer,

                                                   v. 

OIT, INC.,

                                         Employer,
                                                   and
AMERICAN INTERSTATE INSURANCE CO.,

                                         Insurer, 

                                           Petitioners.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200821000M

AWCB Decision No. 09-0193  

Filed with AWCB Fairbanks, Alaska

on December 16, 2009


The Board heard the employers’ co-petition to dismiss the employee’s claim in Fairbanks, Alaska on December 3, 2009.  The employee represents himself in this matter, but failed to appear or to respond to the Notice of Hearing, sent to his address of record.  Attorney Elise Rose represented C&R Pipe and Steel (C&R Pipe) and Seabright Insurance Co. (Seabright), and attorney Patricia Zobel represented OIT, Inc. (OIT) and American Interstate Insurance Co. (AIIC).  We closed the record at the conclusion of the hearing.

CONTENTIONS OF THE PARTIES

In their briefs, the employers assert the employee refused to attend a scheduled deposition and has failed to sign and return numerous sets of informational releases provided to him.  The employers further contend that Employee has disobeyed a direct order of the Board Designee to sign and return releases.  They argued in their briefs and at the hearing that the employee has systematically obstructed discovery and has failed to comply with the Board Designee order to sign the revised releases.  They argue that Employee’s refusal to comply with reasonable discovery requests is egregious and willful and warrants dismissal of Employee’s claim.

The employee did not file any written argument concerning the employers’ Petition to Dismiss or Petition to Compel.  He did not attend the hearing held Dec. 3, 2009?

ISSUES

1.  
Shall the Board order the employee to sign certain medical releases, as requested by the employer, under AS 23.30.107 and AS 23.30.108?

2.  
Shall the Board dismiss the employee’s claims for failure to comply with a Board Designee order to sign the disputed releases, under AS 23.30.108(c)?


FINDINGS OF FACT

Based on the preponderance of the evidence available in the record, 
 the Board finds:

1.  The employee claims he suffers from pulmonary disease as a result of exposure to contaminated material over a period of time while working for OIT and C&R Pipe.
  He filed Workers’ Compensation Claim forms against OIT and C&R Pipe, seeking an award of temporary total disability (TTD) benefits from Dec. 3, 2008 ongoing; a permanent partial impairment (PPI) benefits; medical costs, transportation costs, penalty, interest, and a finding of unfair or frivolous controversion.

2. The claims against OIT and C&R Pipe were joined pursuant to OIT’s Petition to Join Additional Employer and Insurer, filed February 5, 2009.

3. On December 31, 2008, C&R Pipe filed a Controversion Notice, denying all benefits based on its assertions that Employee’s work with C&R Pipe was not the substantial case of Employee’s injury; that Employee failed to timely report his injury; and that C&R Pipe had not received any medical reports or billings indicating Employee’s condition is related to his work with C&R Pipe.

4. Although Employee initially signed medical releases for discovery purposes, he revoked the releases on January 12, 2009.

5. On January 12, 2009, C&R Pipe filed a second Controversion Notice, denying all benefits based on its assertion that Employee failed to provide medical releases or request a protective order in a timely manner.  C&R Pipe attached a note from a medical records clerk at Tanana Valley Clinic stating that Employee had specifically advised his providers not to provide records in response to the previously signed medical releases.
  C&R Pipe filed a third Controversion Notice along with its Answer to Employee’s claim on January 23, 2009.

6. On February 25, 2009, OIT filed a Controversion Notice, denying all benefits based on its assertions that the notice of injury was not timely filed and that Employee was not working for OIT on the date of injury.

7. On May 20, 2009, OIT filed a second Controversion Notice, denying all benefits based on Employee’s failure to return signed releases.

8. On April 2, 2009, the Board Designee conducted a prehearing conference, attended by all parties.  At that prehearing Employee acknowledged that he had revoked the medical releases, and agreed to sign new releases.
  The Board Designee explained the discovery process involved in workers’ compensation cases, and specifically addressed the purpose of signing information releases.

9. The Board Designee encouraged Employee to come to the office for guidance once he received the new releases if he had questions.

10. C&R Pipe’s attorney coordinated with Employee to make arrangements for his deposition at OIT’s attorney’s office on April 17.
  C&R Pipe provided transportation costs and a per diem allowance.
  C&R Pipe sent confirmation of Employee’s deposition to him via certified mail on April 7, 2009, and Employee signed for receipt of the letter on April 13, 2009.

11. On the morning of April 17, 2009, Employee contacted C&R Pipe’s attorney by telephone to inform her he would not attend his deposition scheduled for that day.
  In a confirmation letter of that same date, C&R Pipe’s attorney reminded Employee of his prior assertion that he would bring signed releases to his deposition, and advising him to send the releases directly to her.
  In a letter of that same date, OIT’s attorney sent Employee a letter with another set of releases and advising him to sign and return them to her office.  In that letter she advised Employee that if she did not receive the signed releases within 14 days, she would notify the Board and may interrupt his benefits.
 

12. On May 20, 2009, OIT filed a Petition for Dismissal of Employee’s claims and a separate Petition to Compel Employee to sign releases, based on his failure to attend his deposition and sign and return releases.

13. On July 29, 2009, the Board Designee conducted a prehearing conference attended by all parties.  At that prehearing, attorneys for both employers indicated they had each sent two sets of releases to Employee, which he had not returned.
  C&R Pipe joined in OIT’s Petition for Dismissal and Petition to Compel, and the parties requested a hearing be set on the Petition for Dismissal.
  The hearing was set for October 15, 2009.
  Employers’ attorneys agreed to send a third set of releases to Employee for his signature.
  The Board Designee ordered Employee to return the signed releases to both employers by mail by August 12, 2009, or to bring the signed releases to the Fairbanks Workers’ Compensation office for issuance to the parties by August 12, 2009.

14. On July 29, 2009, C&R Pipe served Employee with a new set of releases via U.S. Mail, certified mail, and process server.

15. On August 12, 2009, process server Ashley Holloway contacted Employee by telephone.  Employee informed her he was in Anchorage for medical procedures and was “too busy” to meet with her.  He further stated that he had already received the releases in the mail and would sign them when he had time.
  On that same date, process server Douglas Callison contacted Employee by telephone.  Employee stated again that he was “too busy” to meet and that he “told the attorney I would sign the papers that were mailed to me.”

16. Because of problems with the Notice of Hearing for October 15, 2009, the hearing was rescheduled to December 3, 2009.  The Notice of Hearing set for Dec. 3, 2009 on the petition was sent to the employee’s address of record via U.S. mail and certified mail on November 2, 2009 and again on November 12, 2009.
  The Board did not receive signed return cards from Employee.

17. Employee did not request a continuance of the Dec. 3, 2009, hearing on the petition.


PRINCIPLES OF LAW
DISCOVERY

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense….

Under AS 23.30.107(a), the employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."

If a party demonstrates that informal means of developing medical evidence have failed, the Board “will consider the relevance of the requested information and the method of discovery to be authorized.”
  If an employee unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant the Board broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, the Board has authority to dismiss claims if an employee willfully obstructs discovery.
  However, in Erpelding v. AWCB, R&M Consultants, Inc., et al.,
 the Alaska Superior Court reversed and remanded the Board’s dismissal of a claim for failure to make findings that a lesser sanction could not adequately protect the parties and deter discovery violations.

AS 23.30.115(a) provides, in part, 

… [T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

NOTICE

AS 23.30.110(c) provides, in part:  

. . . . The board shall give each party at least ten days notice of the, either personally or by certified mail. . . . 

8 AAC 45.060 provides, in part:

(a)
. . . . Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address. 

. . . .
(f)
Immediately upon a change of address for service, a party or party’s representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served on the party at the party’s last known address.

ANALYSIS
In the instant case, the discovery dispute concerning the employer’s request to have the employee execute and return releases came before the Board Designee, who explained in detail the purpose behind the signing of informational releases in the workers’ compensation process, obtained verbal agreement by the employee to sign the releases, and ordered them signed and returned to the employer.  The Board Designee encouraged the employee to seek guidance from the workers’ compensation technician if he had questions about the content or purpose of the releases.  The employee has not disputed the content of the releases or requested a protective order.  The record shows the employee was fully informed of the employer’s right to information, and advised of his rights to request a protective order if he objected to the content of the releases.  The Board Designee did not abuse her discretion in ordering the releases signed and returned to the employer.

Despite a clear order by the Board Designee, the employee failed to return the releases, though he was served with them on numerous occasions.  Despite notice of the hearing on the protective orders scheduled for Dec. 3, 2009, being sent in compliance with AS 23.30110(c) and 8 AAC 45.060(a), the employee failed to appear at the hearing and did not request a continuance.

Under AS 23.30.108(c), the Board has the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  The Board finds the employee has at times signed releases, at times agreed to signed releases, and at times refused to sign releases.  The Board finds the employee was ordered to sign releases by the Board Designee, but has failed to do so to date.  Because the Board does not find that immediate dismissal of the employee’s claim is the only remedy to bring the employee into compliance in this instance, the Board will exercise its discretion to order the employee to sign the releases and return those releases to the employer within 15 days of the date of issuance for this Decision and Order.  To show compliance with this order, the employee must file a copy of the executed releases with the Board.  If the employee has failed to file copies of the executed and returned releases with the Board within 21 days of the date of this Decision and Order, on its own motion the Board will dismiss the employee’s claim under AS 23.30.108(c).  The Board retains jurisdiction over this issue under its authority to modify its decisions in AS 23.30.130.  

CONCLUSIONS OF LAW

1.
The Board concludes immediate dismissal of the employee’s claim not a necessary remedy to bring the employee into compliance with a Board Designee discovery order, at this time.  Accordingly, the Board will not grant the Petition to Dismiss in this decision.

2.
The Board will order the employee to sign the releases and return those releases to the employer within 15 days of the date of issuance for this Decision and Order.  The Board will require the employee to provide proof of compliance with this order by filing a copy of the executed releases with the Board within 21 days of the date of this decision.  The employee’s failure to comply with the terms of this decision will result in the Boards dismissal the employee’s claim under AS 23.30.082(c), on the Board’s own motion.  

ORDER

1.
Employers’ Petition to Dismiss Employee’s Claim is denied.  

2.
The employee shall sign the releases and return those releases to the employer within 15 days of the date of issuance for this Decision and Order, and shall file a copy of the executed releases with the Board.

3.
If the employee does not file copies of the executed and returned releases with the Board within 21 days of the date of this Decision and Order, on its own motion the Board will dismiss his claim under AS 23.30.108(c).


Dated at Fairbanks, Alaska this 16th day of December, 2009.







ALASKA WORKERS' COMPENSATION BOARD







/s/_________________________________                                






William Walters, Designated Chairman







/s/_________________________________                                  


Damian J. Thomas, Member







Not available to sign_____________________                                






Debra G. Norum, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ADAM SAGERS, employee/respondent v. C&R PIPE AND STEEL, INC., employer; SEABRIGHT INSURANCE CO., insurer ; OIT, INC., employer; and AMERICAN INTERSTATE INSURANCE CO., insurer/petitioners; Case No. 200821000M; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 16, 2009.

                   



/s/_____________________________________





     
Maureen I. Johnson, Office Assistant II
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� In Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003), the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act, AS 44.62.460(e).


� WCCs filed Dec. 19, 2008 in AWCB No. 200819452 and 200821000.


� Id.


� OIT’s Petition to Join Additional Employer and Insurer, dated Feb. 5, 2009; Prehearing Conference Summary, July 29, 2009.


� Controversion Notice, filed Dec. 31, 2008.


� See Revocation of Authorization, dated Jan. 12, 2009, attached as Ex. 1 to C&R Pipe’s Hearing Memorandum.


� Controversion Notice, filed Jan. 12, 2009.


� Controversion Notice, filed Jan. 23, 2009; C&R Pipe’s Answer to Workers’ Compensation Claim, filed Jan. 23, 2009.


� Controversion Notice, filed Feb. 25, 2009.


� Controversion Notice, filed May 20, 2009.


� Prehearing Conference Summary, April 2, 2009.


� Id.


� Id.


� Elise Rose Letter to Employee, April 7, 2009, attached as Ex. 2. To C&R Pipe’s Hearing Memorandum.


� Id.


� Id.


� Representation of Elise Rose, Dec. 3, 2009, hearing; Elise Rose Letter to Employee, April 17, 2009, attached as Ex. 3 to C&R Pipe’s Hearing Memorandum.


� Id.


� Patricia Zobel letter to Employee, April 17, 2009, attached as Ex. 5 to OIT’s Hearing Memorandum.


� Petitions of OIT, dated May 18, 2009.


� Prehearing Conference Summary, July 29, 2009.


� Id.


� Id.


� Id.


� Id.


� Elise Rose letter to Employee, July 29, 2009, attached as Ex. 4 to C&R Pipe’s Hearing Memorandum.


� Return of Service Affidavit of Ashley Holloway, August 14, 2009, attached as Exhibit 6 to OIT’s Hearing Memorandum.


� Return of Service Affidavit of Douglas Callison, August 28, 2009, attached as Exhibit 6 to OIT’s Hearing Memorandum.


� Hearing Notices, mailed certified and regular post on November 2, 2009, November 12, 2009.


� An email from W.C. Technician Victoria Zalewski to W.C. Officer Melody Kokrine, Dec. 1, 2009, received in the Board’s file Dec. 3, 2009, indicated that on the afternoon of December 1, 2009, Employee called the Fairbanks Workers’ Compensation office and spoke to Workers’ Compensation Technician Victoria Zalewski.   The employee informed Ms. Zalewski that he would not be able to attend the hearing scheduled for Dec. 3, 2009, and that he wished to cancel it.  Ms. Zalewski informed him that the hearing would proceed as scheduled, but that he could ask the Board for a continuance.  As this document is uncorroborated hearsay, the Board is not relying on it.  8 AAC 45.120(e).


� Schwab V. Hooper Electric, AWCB Decision No. 87�0322 at 4, n.2 (December  11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  


� Brinkley v. Kiewit�Groves, AWCB Decision No. 86�0179 at 5 (July 22, 1986).


� See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).


� Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997). 


� Case No. 3AN-05-12979 CI (Alaska Superior Ct, April 26, 2007).


� Id. at 17.
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