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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GILBERT P. SIEMENS, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

YOU DON’T KNOW JACK, INC.;

                                                  Employer,

                                                   and 

REPUBLIC INDEMNITY CO. OF AMERICA;OHIO CASUALTY INS. CO., 

                                                  Insurer,

                                                    v.

J. C. MARKETING/JAMES COTTRELL, IV,

                                                  Employer,

                                                  and

OHIO CASUALTY/LIBERTY 

NORTHWEST, 

                                                   Insurer,

                                                      Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200704638, 200818556
AWCB Decision No.  09-0197 

Filed with AWCB in Anchorage, Alaska

on December    17, 2009


Employer J. C. Marketing’s (J. C.) June 10, 2009, Petition to Strike was heard on August 12, 2009, in Anchorage, Alaska.  Attorney Michael Patterson represented Gilbert Siemens (Employee).   Attorney Tasha Porcello represented J. C. and its insurer.  Attorney Erin Egan represented the employer You Don’t Know Jack and its insurer (Jack).  No witnesses testified.

As a preliminary matter, in light of Alcan Electric v. Hope, AWCAC Decision No. 112 (July 1, 2009), a question arose as to whether the board had jurisdiction to rule on J. C.’s petition with binding effect on all parties given none of the parties or claims were formally joined, other than for administrative convenience at prehearings, or consolidated.  In other words, the subject report arose in the context of Employee’s claim against Jack.  After considerable discussion, the board deliberated and allowed the parties an opportunity to stipulate to joinder as parties and consolidation of claims.  All parties stipulated to joinder of all parties to all claims and to consolidation of all claims.  The record closed at the hearing’s conclusion.


ISSUES

J. C. contended Fred Blackwell, M.D.’s second independent medical evaluation (SIME) report (consisting of a November 26, 2008 report and a December 3, 2008 “letter”), must be stricken from the record because both “procedural and substantive” due process errors resulted in a “legally and factually erroneous” report that could not through deposition be rehabilitated because J. C. was not given an opportunity to participate in the SIME process.  J. C. contended Jack wanted an “empty chair” defense and had strategically excluded J. C. from the SIME process.  J. C. contended Jack should have joined J. C. as a party.  J. C. further contended only Jack suggests Employee had an injury with J. C.; Employee never even filed an injury report against J. C.  But, since J. C. was never joined as a party, it was not included in the SIME process, was not able to ask Dr. Blackwell questions, could not clarify alleged factual errors, or obtain “a level playing field.”  Thus, it contended, the whole SIME process was “flawed” to the extent the report should not come in.  J. C. also contended the report is incomplete and consequently, is of little use to the fact finder, especially in a “last injurious exposure” case.  Alternately, J. C. insisted upon the right to direct-examination of Dr. Blackwell, after he reviews J. C.’s employer’s medical evaluation (EME) report and Employee’s deposition, at the expense of whatever party wants Dr. Blackwell’s report to come in as evidence.  J. C. also contended it was entitled to a ruling there was no presumption of compensability against it for last injurious exposure purposes.  J. C. lastly contended this ruling would further level the playing field given the way this SIME was handled.

Jack contended the SIME report could be stricken in respect to J. C. but not in respect to Jack.  It contended J. C. was not prejudiced by the lack of participation in the SIME because of the nature of questions asked of Dr. Blackwell.  Jack further contended it did not fail to join J. C. as a party for any conspiratorial reason, but could not join it simply because no claim had been filed against J. C. at the time the SIME took place.  As to J. C.’s presumption of compensability argument, Jack contended it could not be addressed at this time as it would require evidentiary findings inappropriate at this preliminary stage of the case.

Employee contended Jack’s initial controversion raised a specter of a last injurious exposure defense, without actually raising one; i.e., it raised an “imperfect defense.”  Therefore, he moved forward in his case against Jack, only filing a claim against J. C. when it appeared prudent to do so.  Employee contended the 30 day rule for taking an SIME doctor’s deposition could be relaxed to accord J. C. an opportunity to depose Dr. Blackwell at its expense should it desire.  Lastly, Employee agreed with Jack and contended the presumption argument is premature and should not be decided at this hearing.

1) Should Dr. Blackwell’s SIME report be stricken from the record?

2) Should the question of whether or not the presumption of compensability applies to Employee’s claim against J. C. be decided in this hearing?


FINDINGS OF FACT 

A preponderance of the evidence establishes the following facts:

1) On April 16, 2007, Jack completed a report of injury showing Employee had been injured on April 12, 2007 while working for Jack.  Employee failed to date the notice (Report of Occupational Injury or Illness, April 16, 2007).

2) All parties agree Employee’s last day of work with Jack was May 16, 2007 (Hearing Arguments, August 12, 2009).

3) All parties agree Employee was unemployed on May 17, 2007 (id.).

4) Employee started work for J. C. on or about May 22, 2007 (id.).

5) On November 27, 2007, Employee filed a Workers’ Compensation Claim against Jack for the April 12, 2007 injury, seeking only chiropractic treatment and an SIME (Workers’ Compensation Claim, November 27, 2007).

6) On December 12, 2007, Jack answered and included as a defense “the last injurious exposure is or may be applicable to this claim” (Answer, December 12, 2007).  Jack raised a similar defense in a subsequent answer (Amended Answer, December 21, 2007).

7) On February 15, 2008, Jack controverted aspects of Employee’s injury stating in part “Dr. Williamson-Kirkland opines that the employee’s work with another employer after 05/17/2007 is more likely than not the substantial cause for his leg pain and need for surgery” (Controversion, February 15, 2008).

8) On April 22, 2008, Employee filed an amended claim seeking disability, additional medical care, interest, fees and costs (Claim, April 22, 2008).

9) On April 23, 2008, Employee testified in deposition, noticed by Jack as follows:  Following his Jack injury, his doctor suggested he might need surgery.  He went to work for J. C. in May, 2007 doing essentially the same duties as he did with Jack, but “less order pulling and more delivery.”  He had no specific activities since his Jack injury that made his back hurt so much he reported it to his doctor.  He had no injuries while working at J. C. but “lifting and loading” caused him pain.  He finally left the J. C. job temporarily because his doctor put him back on restricted duty and J. C. could not accommodate his restrictions; he later returned to work for J. C. at lighter duty.  His then-current J. C. work did not aggravate his symptoms any more “than they’re always aggravated” (Employee’s deposition, at 47-55).  As time passed, Employee’s symptoms in his right leg gradually worsened; there were no new symptoms, just a worsening of the old ones (id. at 56-63).

10) On May 15, 2008, Jack again controverted aspects of Employee’s injury stating in part “Dr. Williamson-Kirkland opines that the employee’s work with another employer after 05/17/07 is more likely than not the substantial cause for his current symptoms/condition” (Controversion, May 15, 2008; see also Answer, May 15, 2008).

11) On August 19, 2008, Employee filed an Affidavit of Readiness for Hearing on his April 22, 2008 claim (Affidavit, August 19, 2008).

12) On August 28, 2008, Jack opposed the hearing request, citing among other things the need for an SIME (Opposition, August 28, 2008).

13) On September 3, 2008, Jack petitioned for an SIME citing “causation” of Employee’s need for surgery as a dispute (Petition, September 3, 2008).

14) On September 15, 2008, Jack controverted again relying upon an opinion from attending physician Shawn Johnston, M.D., which said the substantial cause of Employee’s then-current condition and his “need for surgery is his subsequent employment with J. C. Marketing after 5/17/07” (Controversion, September 15, 2008).

15) On September 16, 2008, Employee and Jack stipulated to an SIME (Prehearing Conference Summary, September 16, 2008).

16) On October 10, 2008, the Workers’ Compensation Officer noticed Jack and Employee of Dr. Blackwell’s selection as SIME physician (letter, October 10, 2008).

17) On November 18, 2008, Employee filed a Workers’ Compensation Claim against J. C. listing July 31, 2008 “Last date worked” as a date of injury while working for J. C. (Workers’ Compensation Claim, November 18, 2008).  This claim sought identical benefits as the claim against Jack and stated among the reasons for the claim medical treatment had been controverted by Jack for “last injurious exposure.”  

18) Employee did not file a Report of Injury or Occupational Illness for the July 31, 2008 date of injury at J. C. (record).

19) Neither record in either case shows any party petitioned to join parties or consolidate claims, and there is no evidence the claims against Jack and J. C. were “judicially joined,” as opposed to “administratively joined” for convenience in setting prehearing conferences (records).

20) On November 25, 2008, Dr. Blackwell saw Employee and issued an SIME report on November 29, 2008, which the board has reviewed, for his examination of Employee in Jack’s case (SIME report, November 29, 2008).  No party to date filed a cross-examination request (record).
21) In the November 29, 2008 SIME report on page 13, Dr. Blackwell wrote: “Based on reasonable medical probabilities the substantial cause for the patient’s current condition is the employment of May 17, 2007” (SIME report, November 29, 2007).

22) Employee’s claim against J. C. was Board-served on J. C. on December 1, 2008 (Claim, November 18, 2008).

23) On December 3, 2008, Dr. Blackwell issued a supplementary SIME report (Letter, December 3, 2008).  No party to date filed a cross-examination request (record).
24) On December 23, 2008, counsel appeared for J. C. (Appearance, December 23, 2008).

25) On April 30, 2009, Employee again requested a hearing on his April 22, 2008 claim (Affidavit, April 30, 2009).

26) On June 10, 2009, J. C. filed its Petition to strike Dr. Blackwell’s SIME report from the record against J. C. listing two cases; 200704638M and 200818566 (Petition, June 10, 2008).

27) On June 30, 2009, Jack answered J. C.’s petition and stated it had no objection to Dr. Blackwell’s report being stricken against J. C., but objected to it being stricken as evidence against Jack, and suggested because no claim had been filed by Employee against J. C., it had no legal obligation or standing to demand J. C.’s joinder (Answer, June 30, 2009).

28) On July 8, 2009, Employee answered he had no position on the admissibility of Dr. Blackwell’s report and Dr. Blackwell should be deposed or testify at hearing and the hearing officer should decide who should pay for his testimony.  Employee also argued J. C. had actual notice of Employee’s potential work-related injury with it as Employee requested a light duty position; thus, Employee reasons the §120 presumption of compensability applies to any claim against J. C. (Answer, July 8, 2009).  However, Employee agreed the issue was premature (hearing arguments).
29) At hearing, J. C. disclosed it had obtained its own EME examination of Employee earlier that week (hearing arguments).

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).
Sec. 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .


(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .  

Sec. 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . the amount and efficacy of the continuance of or necessity of treatment . . . between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Sec. 23.30.110.  Procedure on claims.  (a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability . . . and the board may hear and determine all questions in respect to the claim. . . .

The language “all questions” is limited to questions raised by the parties or by the agency upon notice duly given to the parties.  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board may not decline to hear disputes concerning a validly filed claim.  Summers v. Korobkin Construction, 814 P.2d 1369, 1372 (Alaska 1991).

Sec. 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Sec.  23.30.155. Payment of Compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim the employer must file a notice, on a form prescribed by the director, stating 

(1)  that the right of the employee to compensation is controverted; 

(2)  the name of the employee; 

(3)  the name of the employer; 

(4)  the date of the alleged injury or death; and 

(5) the type of compensation and all grounds upon which the right to compensation is controverted. . . .

. . .
(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days after the determination.

. . .

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.040.  Parties.  (a) Except for a deceased employee’s dependent or a rehabilitation specialist appointed by the administrator or chosen by an employee in accordance with AS 23.30.041, a person other than the employee filing a claim shall join the injured employee as a party. 

. . .

(d) Any person against whom a right to relief may exist should be joined as a party. 

The Alaska Workers’ Compensation Appeals Commission (AWCAC) held in Alcan Electric v. Hope, AWCAC Decision No. 112 (July 1, 2009): “AS 23.30.105(a) bars the right to compensation unless a claim for it is filed (footnote omitted).  The board’s regulations clearly require a claim to be filed for every injury for which benefits are claimed” (id. at 12).  Furthermore, “8 AAC 45.040(a) permits an employer to file a claim against another employer, and provides that an employee must be joined in the claim” (id. at 13).  Hope noted: “But, in this case, no claim was filed against Alcan by either Redi or Hope, and Hope was not joined as a party to a claim alleging an injury during the period of employment by the later employer, Alcan Electrical” (id.).  Hope further noted during this “claim” process, “the earlier employer has an opportunity to file a claim against a later employer, the later employer then has notice of the claim, and the employee is given a chance, in the party joinder proceeding, to articulate his or her objections to the claim being made” (id.).  “In order to join claims, the claims must be in existence.  Neither the board’s regulations nor the act permit the board to exercise its jurisdiction to direct payment of compensation against an employer based only on the belief that the employer may be liable on a potential claim” (id. at 14).  Hope reasoned: “Thus, where two distinct injuries are alleged to be the source of the disability or need for medical benefits, and the competing allegations of injury result in two potentially liable employers, the appropriate process is claim joinder (or consolidation), not simply joinder of parties in a single claim” (id.; emphasis in original).

8 AAC 45.050.  Pleadings.


(a) A person may start a proceeding before the board by filing a written claim or petition.


(b) Claims and petitions.


(1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection. . . .


(2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection. . . .


(3) Parties must be designated in accordance with 8 AAC 45.170.


(4) Within 10 days after receiving a claim that is complete in accordance with this paragraph, the board or its designee will notify the employer or other person who may be an interested party that a claim has been filed. . . . .


(5) A separate claim must be filed for each injury for which benefits are claimed, regardless of whether the employer is the same in each case. . . .   A party may ask for consolidation by filing a petition for consolidation and asking in writing for a prehearing, or a designee may raise the issue at a prehearing.  To consolidate cases, at the prehearing the designee must


(A) determine the injuries or issues in the cases are similar or closely related;


(B) determine that hearing both cases together would provide a speedier remedy; and


(C) state on the prehearing summary that the cases are consolidated, and state which case number is the master case number. . . .

. . .


(f) Stipulations.

. . .


(2) Stipulations between the parties may be made . . . orally in the course of a hearing or a prehearing.


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . .

8 AAC 45.092.  Selection of an independent medical examiner.


(a) The board will maintain a list of physicians’ names for second independent medical evaluations. . . .

. . .


(g) If there exists a medical dispute under in AS 23.30.095(k),


(1) the parties may file a


(A) completed second independent medical form, available from the division, listing the dispute together with copies of the medical records reflecting the dispute, and


(B) stipulation signed by all parties agreeing


(i) upon the type of specialty to perform the evaluation or the physician to perform the evaluation; and


(ii) that either the board or the board’s designee determine whether a dispute under AS 23.30.095(k) exists, and requesting the board or the board’s designee to exercise discretion under AS 23.30.095(k) and require an evaluation;


(2) a party may petition the board to order an evaluation; the petition must be filed within 60 days after the party received the medical reports reflecting a dispute, or the party’s right to request an evaluation under AS 23.30.095(k) is waived;


(A) the completed petition must be filed timely together with a completed second independent medical form, available from the division, listing the dispute; and


(B) copies of the medical records reflecting the dispute; or 

(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if


(A) the parties stipulate, in accordance with (1) of this subsection, to the contrary and the board determines the evaluation is necessary; or


(B) the board on its own motion determines an evaluation is necessary.

. . .


(i) The report of the physician who is serving as an independent medical examiner must be done within 14 days after the evaluation ends.  The evaluation ends when the physician reviews the medical records provided by the board, receives the results of all consultations and tests, and examines the injured worker. . . .   until the parties receive the second independent medical examiner’s written report, communications by and with the second independent medical examiner are limited, as follows:

. . .


(3) the examiner’s communications with a physician who has examined, treated, or evaluated the employee must be in writing, and a copy of the written communication must be sent to the board and the parties; the examiner must request the physician report in writing and request that the physician not communicate in any other manner with the examiner about the employee’s condition, treatment or claim.


(j) After a party receives an examiner’s report, communication with the examiner is limited as follows and must be in accord with this subsection.  If a party wants the opportunity to


(1) submit interrogatories or depose the examiner, the party must


(A) file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner’s report, a notice of scheduling a deposition or copies of the interrogatories; if notice or the interrogatories are not served in accordance with this paragraph, the party waives the right to question the examiner unless the opposing party gives timely notice of scheduling a deposition or serves interrogatories; and


(B) initially pay the examiner’s charges to respond to the interrogatories or for being deposed; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the charges may be awarded as costs to the prevailing party; . . . .

The AWCAC in Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008) addressed authority to order an SIME.  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it said:

[t]he statute clearly conditions the Employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the employer.

Smith v. Anchorage School District, AWCAC Decision No. 050, at 8 (January 25, 2007).  The AWCAC further noted in dicta that before ordering an SIME, the board traditionally finds the medical dispute “significant or relevant” to a pending claim or petition, and the SIME will assist in resolving the dispute.  Bah, AWCAC Decision No. 073, at 4.  Under §095(k) the AWCAC noted in dicta the purpose of ordering an SIME is to assist the board; it is not intended to give Employee an additional medical opinion at Employer’s expense when Employee disagrees with his own physician’s opinion (id.).  

8 AAC 45.120. Evidence. . . . 

. . .


(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law. All proceedings must afford every party a reasonable opportunity for a fair hearing.

(c) Each party has the following rights at hearing:

. . .


(1) to call and examine witnesses; . . . .

. . .

(3) to cross-examine opposing witnesses. . . .

(4) to impeach any witness. . . .

(5) to rebut contrary evidence.


(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. . . . 


(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing. . . . 

. . .

The Act and case law strongly favor development of an inclusive medical record for consideration at hearing.  Regarding medical evaluations and discovery process generally, the Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.”  Schwab v. Hooper Elec., AWCB Decision No. 87‑0322 at 4, n.2 (Dec. 11, 1987) (citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  AS 23.30.135 grants broad discretionary authority to make orders to assure parties obtain relevant evidence necessary to litigate or resolve their claims.  See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (Mar. 18, 1998).  

On the other hand, cumulative, repetitious, irrelevant, or non-material evidence is excluded from the record.  8 AAC 45.120(e).   Considering the statutory provisions and case law discussed above, the record should be open to all evidence “relative” to a claim, so long as it is obtained within the Act’s parameters.  Yarborough v. Fairbanks Resource Agency, Inc., AWCB Decision No. 01-0229 (Nov. 15, 2001).  That is, all evidence relevant or necessary to the resolution of a claim should be admitted.  Tate v. Key Bank Nat’l Ass’n, AWCB Decision No. 03-0200 (Aug. 22, 2003).  Such evidence is winnowed in the adversarial process of cross-examination and determination of weight to be given to a particular piece of evidence at hearing (id.).  

With respect to constitutional arguments, constitutional challenges to the Act’s provisions are reserved for the courts.  Gilmore v. VECO, Inc., AWCB Decision No. 95-0001 (January. 6, 1995).  “Administrative agencies are not in the business of deciding challenges to the constitutionality of the statutes that govern their proceedings.”  Murdock v. Anchorage School Dist., 3AN-91-9238 CI at 5 (Alaska Super. Ct., November 20, 1992).  It is the judicial branch’s duty to pass on questions of constitutionality of state statutes.  The board must strive to apply the statute in a constitutional manner.  Gilmore v. Alaska Worker’s Compensation Bd., 882 P.2d 922 (Alaska 1994).  

In Robinson v. Carlile Enterprises, Inc., AWCB Decision No. 06-0320 (December 4, 2006), the board denied a similar petition to exclude an SIME report from the record but required the employee to pay for the employer’s right to cross-examine the SIME physician, finding the employer had not waived any rights to cross-examination.  The employee was essentially required, at his suggestion, to treat the report as an “expert” witness’ report.  Robinson also declined to “grant it the weight of an SIME report” because the employer against whom it was offered had not participated in the SIME process in the other case.

ANALYSIS

1) Should Dr. Blackwell’s SIME report be stricken from the record?

Employee filed a normal claim for benefits against Jack, Jack filed a normal controversion, and Employee and Jack proceeded to litigate in a normal fashion.  There were ordinary medical disputes and the parties to the claim agreed to an SIME.  J. C. was not a party to this case when an SIME was arranged with Dr. Blackwell; consequently, it had no standing or basis to object to Dr. Blackwell’s report even up to the date of hearing, until it finally stipulated to joinder and consolidation, and became a party.  In other words, J. C. had no business objecting to something going on in a case in which it was not a party.  No claim had been filed against it until two months after Employee and Jack stipulated to the SIME in their disputed case.  

Jack is correct; the law as subsequently explained in Hope did not obligate it to file a petition to join 
J. C. with Employee’s claim against Jack because neither Employee nor Jack had filed so much as an injury report against J. C., much less a claim.  Under Hope, neither Employee nor Jack could have filed a petition to join J. C. in Employee’s claim against Jack until November 18, 2008, when the claim against J. C. was filed, because until then there was nothing to join with Employee’s pending claim against Jack.  Either Employee or Jack could have filed a claim against J. C., but the law is clear such claims are in the claimant’s discretion and may be filed any time within seven days after disability from an alleged injury.  The law does not require a party to file a claim against another putative party, unless they want to protect an inchoate right to potential compensation against a party.   Under Hope, the board could have directed Jack to file a claim against J. C., but under this case’s facts there was no reason for the board to take such action until the SIME issue was raised and the board raised the real party in interest, i.e., joinder, issue sua sponte at hearing.  At hearing all parties stipulated to joinder and consolidation and the joinder issue became moot.

In short, there was nothing improper about the way the SIME was handled between Employee and Jack.  If there is a medical dispute between J. C.’s EME and Employee’s attending physician, the parties have the right to request an SIME to address any disputes, within the law’s limitations.  
J. C.’s rights to an SIME vis-à-vis Employee’s doctors and its EME have not been abrogated through any action on Employee’s or Jack’s part.  Similarly, each party has the right to call and examine witnesses, cross-examine other parties’ witnesses and impeach any witness either in deposition or at hearing.  The law provides ample protection for the due process rights of each party in this case so Employee’s claim can be heard and decided on its merits and each party will have an opportunity for a fair hearing.  The law encourages a procedure as simple and summary as possible to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers.  In this instance, J. C.’s costs are in J. C.’s hands, subject to its own litigation decisions.  It makes most sense at this juncture to follow the procedures for deposing an SIME doctor set forth in the regulations.

Robinson, supra, is distinguishable from this case because the SIME at issue in that case was used to settle the claim in which the SIME occurred, the SIME report was then offered in the other claim as evidence against the employer in that case, and the employee suggested the report should be treated as an expert report and not as an SIME.  Robinson found the employer had not waived its right to cross-examination and for reasons not fully explained in the decision, but based in part on the “expert” witness nature attributed to that report, decided the employee should pay to provide the employer with cross-examination.  Here, no party has filed a request for cross-examination of Dr. Blackwell or argued any reason why an objection could not have been filed.  Both cases are now joined and claims consolidated.  Employee here does suggest he should pay for any deposition of Dr. Blackwell.  The Blackwell SIME report is clearly relevant to both claims.  Consequently, Robinson will not be followed on this point. 

J. C. has legitimate concerns regarding Dr. Blackwell’s SIME report; however, these arguments go to the weight, not the admissibility, of this evidence.  See, e.g., Olafson v. State, AWCB Decision No. 06-0301 (Nov. 9, 2006) and Robinson, AWCB Decision No. 06-0320 (December 4, 2006).  There is no evidence any party to date has requested the right to cross-examine Dr. Blackwell.   The law requires the party desiring to cross-examine the author of an SIME report to pay costs associated with cross-examining the SIME physician.  J. C.’s criticisms of the SIME report should be used to winnow this evidence in the adversarial process of cross-examination and argument in any hearings on the merits of Employee’s claims.  If the report is as flawed as J. C. suggests, it may argue the flaws at hearing, or it may choose to depose Dr. Blackwell at its expense to highlight those flaws under the microscope of cross-examination.  

Employee’s suggested remedy is adopted; if J. C. wants to depose Dr. Blackwell, it has 30 days from this decision’s date to do so at its expense.  The normal rule requiring depositions of an SIME be set within 30 days of the report’s receipt is hereby modified to give J. C. an opportunity to depose Dr. Blackwell and to best ascertain the parties’ rights.  Nothing in the law compels an order excluding Dr. Blackwell’s report from the record, and the law encourages its admission.   

2) Should the question of whether or not the presumption of compensability applies to Employee’s claim against J. C. be decided in this hearing?

The question of whether or not the §120 presumption applies to Employee’s claim against J. C. is a legal question not relevant to J. C.’s petition to strike Dr. Blackwell’s report.  Furthermore, that legal question requires factual findings and requires the parties have an opportunity to present witnesses and other evidence.  This was a procedural day hearing at which no witness were to be called, by agreement. Therefore, there is no compelling reason this issue should be decided at this time.

CONCLUSIONS OF LAW

1) Dr. Blackwell’s SIME report should not be stricken from the record.

2) The question of whether or not the presumption of compensability applies to Employee’s claim against J. C. should not be decided in this hearing.

ORDER

1) J. C.’s petition to strike Dr. Blackwell’s SIME report from the record is denied.

2) J. C. shall have 30 days from this decision’s date to depose Dr. Blackwell at its expense, should it so desire.

Dated at Anchorage, Alaska on December 17, 2009.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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Cynthia Stewart, Clerk
�











2

