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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	VIVIAN L. MATTESON, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

KING CAB,

                         (UNINSURED) Employer,

                                                     Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	DECISION AND ORDER

ON RECONSIDERATION

AND MODIFICATION

AWCB Case No.  198820637
AWCB Decision No. 09-0198 

Filed with AWCB Fairbanks, Alaska

on December 18, 2009


The Alaska Workers’ Compensation Board (“Board”) heard the employer’s Petition for Reconsideration on December 17, 2009, on the basis of the written record in Fairbanks, Alaska.  The employee represented herself, and attorney Zane Wilson represented King Cab.
  The Board closed the record when it convened to consider the petition on December 17, 2009.

CONTENTIONS OF THE PARTIES

The employer contended the employee was an independent contractor, and that her claim was barred by AS 23.30.105(a) and AS 23.30.015(h).  It contended the Board’s decision erred and should be corrected to deny the employee’s claim.  The employee did not respond to the petition by December 17, 2009, the Board’s last hearing date within the reconsideration period.

ISSUE

Shall the Board reconsider under AS 44.62.540, or modify under AS 23.30.130, its November 20, 2009 Decision and Order, AWCB Decision No. 09-0175?

RELEVANT CASE HISTORY

In the November 20, 2009, decision on this matter
 the Board discussed the evidence in the record, found facts, and concluded as follows, in part:

FINDINGS OF FACT

Based on the preponderance of the evidence available in the record, the Board finds:

1. The employee began to drive a taxicab for King Cab in June 1988.

2. On June 24, 1988, the employee was injured in an auto accident when the cab she was driving was struck by another driver on Fort Wainwright.

3. The employee submitted a report of injury October 11, 1988, stating she injured her neck, back, right shoulder and right hip in the auto accident.

4. In his response on the Report of Injury, King Cab President Michael Garrett stated, “I doubt claim.  She (sic) independent contractor and has a claim through State Farm Ins.”

5. Michael Garrett testified that, at the time of the injury, it was standard business procedure at King Cab to lease cabs to individuals on an independent contractor basis.  The lease agreement each driver signs states that the drivers are considered independent contractors and are therefore ineligible for workers’ compensation.

6. Michael Garrett filed a copy of a "Taxicab Lease Agreement," which provided the company would provide a taxicab, dispatch service, licensing and taxes for the vehicle, repair and maintenance service, public liability insurance, and all supplies except gasoline.  It provided that the employee would provide gasoline, pay the company $90 per day for use of the vehicle, be responsible for negligent damage of the vehicle and for any traffic citations, maintain licenses necessary to operate the vehicle, and keep the vehicle clean.  The agreement specified that the worker was a lessee and not an employee and not eligible for workers’ compensation. The lease was terminable upon notice by either party.  
7. The employee asserted in a written statement on November 18, 1988, and testified at hearing, that she never received a written contract with King Cab, nor was she told that she was considered an independent contractor.

8. The employee was seen on the date of the injury at Fairbanks Memorial Hospital.  An x-ray of the right shoulder was normal.
  Orthopedic Surgeon Kurt Merkel, M.D., diagnosed a myofascial strain syndrome, indicating her recovery may take four to six weeks, or longer.

9. The employee obtained an attorney and received a settlement through State Farm Insurance, the insurer for the driver at fault in the auto accident.  The employee testified at the hearing that she believed the settlement was for $10,000, though she could not recall whether that amount was the total settlement including medical expenses, or only the lump sum payment to her directly. 

10. Michael Garrett never received any medical bills or other claims arising out of the June 24, 1988 auto accident until the employee filed her workers’ compensation claim in October 2008.

11. Michael Garrett believed that the matter had been completely resolved through the settlement with State Farm Insurance.

12. Upon referral from ARNP Dan Miller, on October 16, 2008, the employee underwent an MRI
 of her right shoulder.

13. In his October 24, 2008 report, Orthopedist Brian Hallgarth, M.D., reported that the MRI showed “tendinitis of the supraspinatus, AC joint degenerative joint disease and the typical labral changes,” and stated that he believed the employee suffered from “chronic impingement.”  He gave the employee a steroid injection and advised her to return if the pain returned.  He did not recommend surgery at that time.

14. On October 27, 2008, the employee contacted Dr. Hallgarth’s office and stated that her pain was worse since the October 27, 2008 visit and requested to have the shoulder surgically repaired.

15. On October 28, 2008, Heidi Johnson of Dr. Hallgarth’s office spoke with the employee, who informed Ms. Johnson that the shoulder injury was work related and dated back to 1988.  Surgery was scheduled for November 14, 2008.

16. The employee sought authorization for the surgery from the State of Washington Department of Labor and Industries (L&I), which denied the claim for benefits because the employee was an Alaska worker at the time of the injury and was therefore not covered by the industrial insurance laws of the state of Washington.

17. On November 4, 2008, a contact summary note from Dr. Hallgarth’s office states that the employee’s surgery was cancelled because payment was denied.

18. The employee filed a workers’ compensation claim on November 7, 2008, seeking TTD benefits from June 1988 ongoing; permanent total disability (“PTD”) from June 1988 ongoing; PPI benefits; medical costs and transportation costs; and review of compensation rate.
  The employee amended her claim at an August 12, 2009, prehearing conference, seeking medical costs, TTD from the time of surgery, PPI (when rated), and transportation costs.

. . . .

I.          EMPLOYER / EMPLOYEE RELATIONSHIP

. . . .

We find the claimant's testimony concerning her work for the defendant is evidence that she had an employment relationship with him.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to her claim.  Nevertheless, we find the testimony of the defendant, characterizing the respondent's work as that of an independent contractor, is substantial evidence rebutting the presumption.
  Consequently, the respondent must prove her claim by a preponderance of the evidence.
  


. . . .

Although the parties argued a number of legal theories, our regulation at 8 AAC 45.890 requires us to determine employee / employer status under the court-adopted "relative nature of the work test", and provides a number of factors to consider in applying the case law to individual fact situations.  The courts have long used that test to interpret AS 23.30.395(13), and its predecessor statutory provisions.
  

The Alaska Supreme Court discussed the relative nature of the work test in Kroll v. Reeser.
  In that case, the court considered whether Kroll, who was having a rental unit built, was an employer for purposes of workers' compensation in Alaska.  The court applied the "relative nature of the work test. . . . whether [the employee could] reasonably be said to have been engaged in work which was a 'regular part of the employer's regular work'. . . . whether . . . the activity, either by itself or as an element of his rental activities, was a profit making enterprise which ought to bear the cost of injuries incurred in the business, or was the construction's activity simply a cost-cutting shortcut in what was basically a consumptive and not a productive role played by Kroll."
  We have consistently followed the court's rule from Kroll v. Reeser, refusing to find an employee / employer relationship when work is being done on a consumptive basis by workers best understood as independent contractors or separate businesses rather than work performed as a part of the employer's business.
  

The Board addressed the employee status of taxi drivers for this employer in a previous decision: Karlin v. King Cab:
 
In the case before us the record concerning the character of the drivers' work reveals no special skill required for the work of taxi driving and the work is in no way separate from the company's business.  The uncontradicted evidence in the record indicates that taxi drivers would find it difficult or impossible to secure workers' compensation insurance even if they attempt to do so.  We conclude that they cannot be reasonably expected to bear their own accident burden.

The record concerning the relationship of the drivers' work to the company's business shows the driving to be a regular and integral part of the company's services.  The work must be performed continuously by the members of a pool of drivers, and the duration of the work is potentially perpetual.  Although a taxi driver would by the nature of his or her remote location need to exercise a considerable degree of discretion, the record before us contains several examples of the company exercising aright to control the drivers (for example the requirement to purchase gasoline from the company, and to give priority to dispatch calls during busy times).

The director's testimony indicates that he modifies the lease agreement on occasion to suit his economic interest.  This militates against interpreting the lease agreement as a freely negotiated statement of the parties' intent.  We interpret the totally of the evidence and specifically the immediate termination‑upon‑notice provisions of the lease agreement to reduce the status of the worker to an employee‑at‑will.  Under the Searfus test we find the worker to be an employee for purposes of workers' compensation in Alaska.

The “Taxicab Lease Agreement” in the instant case differs from that in Karlin by substituting a flat lease payment of $90 per day instead of the 50 percent of daily fares required by the Karlin lease.
 Nevertheless, the preponderance of the evidence in the record clearly shows the employee worked for the defendant as a driver, performing duties identical to those in Karlin, which the Board found were an employee’s duties.  Based on review of the testimony and documentary record in the instant case, the Board finds the preponderance of the evidence indicates the defendant had a right to control the employee’s dispatch, the employer was free to terminate her work, the employer provided the equipment and facilities.  The claimant was required to provide only limited skills, and provided potentially continuous services.
  The Board does not find the employee was engaged in what could realistically be considered a separate calling, expected to carry her own accident burden.
  The Board finds the employee’s services were an integral and ongoing part of the employer’s business.
  Based on the documentary record and the testimony from the hearing, the Board finds the employee’s driving was not an independent "profit making enterprise which ought to bear the cost of injuries,"
 but a "regular part of the employer's regular work."
 

. . . .

The employee was injured in employment, under AS 23.30.395(12)&(13).

II.
DOES AS 23.30.105(a) BAR THE EMPLOYEE’S CLAIM?

. . . .

In the instant case, the employee is specifically requesting medical benefits, medical transportation costs, and PPI benefits, none of which are claims for “disability.”  In accord with the Court’s ruling in Egemo, and the plain wording in AS 23.30,105(a), we find AS 23.30.105(a) does not apply to these three claims. 
. . . .

The only claim of the employee to which AS 23.30.105(a) could potentially apply is her claim for TTD benefits during the period of recovery from her requested shoulder surgery.  The Board finds the employee’s operable shoulder condition is a latent defect, under AS 23.30.105(a).  Based on the preponderance of the evidence in the record, the Board finds the employee received chargeable knowledge of her operable shoulder condition in the MRI report of October 24, 2008.  The employee filed a claim for the surgery and its attendant TTD benefits on November 7, 2008.  The  claim was filed within the two-year limit of AS 23.30.105(a), and was timely. 

II.
DOES THE THIRD PARTY SETTLEMENT BAR THE EMPLOYEE’S CLAIM UNDER AS 23.30.015(h)?

. . . .


In the instant case, the record is clear that the employer was fully aware of the third party insurance settlement, noting it on the employee’s Report of Injury or Illness form, and indicating the settlement provided her full recovery.  The Board interprets this as the employer’s approval of the settlement.  

The language of AS 23.30.015(h) is unambiguous: An employer’s liability for workers’ compensation benefits is barred only if the third party settlement is (1) less than the amount of the employer’s lien, and (2) made without the employer’s consent.  Accordingly, the Board must decline the employer’s request to dismiss the employee’s claim under AS 23.30.015(h).   Nevertheless, under AS 23.30.015(g) the employer enjoys a credit against any possible benefits that may arise for the employee under the Alaska Workers’ Compensation Act, up to the amount of the third party settlement.  

The employee testified at the hearing that she believed the settlement was for $10,000, though she could not recall whether that amount was the total settlement including medical expenses, or only the lump sum payment to her directly.  The employer has a credit against any benefits claimed by the employee up to the amount of the settlement.  Because the amount of credit retained by the employer cannot be determined on the present record, the Board will refer this issue and the parties to a prehearing conference with the Board Designee to attempt to discover the amount of the third party settlement, and the Board will retain jurisdiction over this matter to determine if any possible benefits are, or are not, payable under AS 23.30.015(g). 

. . . .

The employee’s claim is not barred by AS 23.30.015(h).  The employer has a credit against any claimed benefits, up to the amount of the third party settlement, under AS 23.30.015(g).

III.
MEDICAL BENEFITS, AND TRANSPORTATION, PPI BENEFITS
Because the amount of the settlement and credit lien under AS 23.30.015(g) has not yet been determined, the possible award of these benefits cannot be addressed, as yet. . . . The Board will retain jurisdiction over the employee’s claims for these benefits, and refer the parties to the prehearing conference with the Board Designee.  The Board requests its Designee to assist the parties in developing the relevant record for consideration of these claims.

IV.
CLARIFICATION OF THE EMPLOYEE’S CLAIM

. . . . 

Under AS 23.30.135(a) and AS 23.30.155(h) the Board has the responsibility to ascertain the rights of the parties in the ongoing administering and adjudication of all claims under the Alaska Workers’ Compensation Act.  As noted above, the amount of the employee’s third party settlement, and the employer’s credit lien under AS 23.30.015(g), is not defined in the record.  As also noted above, there is little evidence  relevant to the medical condition of the employee’s shoulder.

Based on the record, the Board finds the parties do not understand the operation of the offset provisions of AS 23.30.015(g), or the interaction of that provision with potential entitlement to benefits under AS 23.30.095, AS 23.30.185, and AS 23.30.190.

In accord with the Board’s duties under AS 23.30.135(a) and AS 23.30.155(h), and with Court’s instructions in Bohlmann and Richard, the Board will direct its Designee to conduct a prehearing conference with the parties, under 8 AAC 45.065, in order assist and direct the parties in determining the amount of the employee’s third party insurance settlement from 1988, and in discovering medical and other records relevant to the medical condition of the employee’s shoulder, and relevant to the benefits she claims. . . .  The Board will retain jurisdiction over the issues of the employee’s claim, pending the reconvening of the hearing.

. . . .

ORDER
1.
The employee’s claims are not barred under AS 23.30.105(a).

2.
The employee’s claims are not barred, under AS 23.30.015(h), by the third party insurance settlement.

3.
The employer has a credit, under AS 23.30.015(g), against any benefits potentially due the employee, up to the amount of the third party insurance settlement.

4.
The Board Designee will conduct a prehearing conference with the parties, under AS 23.30.135(a), AS 23.30.155(h), and 8 AAC 45.065, in order to assist and direct the parties in determining the amount of the employee’s third party insurance settlement from 1988, and in discovering medical and other records relevant to the medical condition of the employee’s shoulder, and relevant to the benefits she claims.  The Board Designee will fully inform the parties concerning AS 23.30.015(g), AS 23.30.095(a), AS 23.30.185, AS 23.30.190, and any other sections of the Alaska Workers’ Compensation Act relevant to the employee’s circumstances and necessary to determining and defining her claim.

5.
When the record has been developed, the Board directs its Designee to reschedule the hearing on the employee’s claims.  The Board Designee shall determine whether any additional testimony, argument, or written briefing will be needed by the parties in the reconvened hearing.  

6.
The Board retains jurisdiction over the employee’s claims, pending the reconvening of the hearing. 

FINDINGS OF FACT
Based on the preponderance of the evidence available in the record, 
 the Board finds:

1.
The employer filed a Petition for Reconsideration, dated December 7, 2009, asserting the employee was an independent contractor, and that her claim was barred by AS 23.30.105(a) and AS 23.30.015(h).
  He asserted the employee was aware she was an independent contractor, and not an employee, when she was hired.
  He asserted she should not be permitted to wait 20 years to filed a claim.
  He argued that having to provide workers’ compensation insurance would damage the drivers and the owners, consuming a slender profit margin.
  He argued the Board’s decision erred and should be corrected to deny the employee’s claim.

2.
The employer also filed a Motion for Reconsideration dated December 10, 2009, asserting the Board erred in finding the employer approved the third party settlement, and the claim should be barred under AS 23.30.015(h).

3.
The employee filed no additional evidence or argument by December 20, 2009, our final hearing date within the reconsideration period of AS 44.62.540(a).  The employer’s earlier records and pleadings related to the October 30, 2009 decision remain in the record for consideration. 

PRINCIPLES OF LAW

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers:

The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.
  

ANALYSIS

The employer failed to file a Petition for Reconsideration within the 15 days provided by AS 44.62.540.  Nevertheless, the Board has exercised its discretion to reconsider the decision on its own motion, under AS 44.62.540(a).  In response to the employer’s petition, the Board examined the written record of this case, the hearing testimony, and the decision and order.  The Board finds the evidence addressed in the Petition for Reconsideration is essentially the same as the evidence offered by the employer in the hearing for the November 20, 2009 decision.  The Board identifies no basis in the record to alter the findings of fact or conclusions of law in its November 20, 2009 decision and order.  

Nevertheless, because the employer is asserting there are factual errors in the November 20, 2009 decision, the Board will exercise its discretion to consider the employer’s request as a Petition for Modification, and will permit the parties to address this issue and develop the record in the prehearing conference ordered in the November 20, 2009 decision.  

CONCLUSION

Because the evidence and argument offered by the employer in the Petition for Reconsideration essentially duplicate, in part, that offered in the hearing for the November 20, 2009 decision, under AS 44.62.540(a) the Board will exercise its discretion to deny the Petition for Reconsideration.

Nevertheless, because the employer’s petition asserts the decision contains a mistake of fact, the Board will consider the pleading as a Petition for Modification, under AS 23.30.130, to allow the employer to address this issue, and will refer this matter to the prehearing conference with the Board designee.


ORDER
1.
Reconsideration, under AS 44.62.540, is denied and dismissed.  

2.
The Board will consider the employer’s petition as a Petition for Modification, under AS 23.30.130, and will refer this matter to the previously-ordered prehearing conference with the Board designee, to be considered as an issue and to allow pleadings and develop the record as necessary.

3.
In all other respects, AWCB Decision No. 09-0175 (November 20, 2009) remains in full force and effect.  

Dated at Fairbanks, Alaska on December 18, 2009.





ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters,






     
Designated Chairman







/s/____________________________                                






Debra G. Norum, Member







/s/____________________________                                






Damian J. Thomas, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration and Modification in the matter of VIVIAN L. MATTESON employee / applicant; v. KING CAB, uninsured employer / defendant; Case No. 198820637; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 18, 2009.






/s/












Maureen I. Johnson, Office Assitant II
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