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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL BANIE, 

                                    Employee, 

v.

TONGASS BUSINESS CENTER,

                                     Employer, 

AIG / NORTHERN ADJUSTERS, INC.,

                                     Insurer and Adjuster,

                                                    Petitioners,

v.

STATE OF ALASKA, SECOND 

INJURY FUND,                                                          

                                                Respondent.
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FINAL DECISION AND ORDER

AWCB Case No.  200606973
AWCB Decision No. 09-0200
Filed with AWCB Juneau, Alaska

on December 21, 2009


On August 11, 2009, the Alaska Workers’ Compensation Board (“board”) heard the employer’s petition for reimbursement by the Second Injury Fund.  Attorney Colby Smith, Griffin and Smith of Anchorage, represented the Tongass Business Center and its insurer (“employer”).  Assistant Attorney General Erin Pohland represented the State of Alaska, Second Injury Fund (“SIF”).  Employee Michael Banie (“employee”) did not participate.  Two witnesses testified: employer’s owner Marvin P. Davis, and treating physician John Bursell, MD.  The hearing was held by a panel of two, under AS 23.30.005(f).  The record closed at the conclusion of the hearing.

ISSUES

The employer argues it had record evidence in the employee’s personnel file of the qualifying condition of arthritis.  The employer argues that arthritis is a permanent physical impairment as a matter of law.  The SIF responds that the written record evidence offered by the employer does not reveal that the employee’s condition of arthritis was disabling, and does not relate to the body part of the current reported injury, the left hip.  The SIF argues that reimbursement under AS 23.30.205 should be denied on the lack of written record evidence of a pre-existing, disabling arthritis in the left hip.

1. Did the Employer establish its knowledge of the employee’s pre-existing qualifying condition of arthritis, by a written record within its possession prior to the injury on May 10, 2006? 

The employer argued the pre-existing condition of arthritis combined with the workplace injury to create a substantially greater injury and liability, and the employer’s prior controversion of the compensability of the employee’s May 10, 2006 injury did not bar the employer from seeking SIF reimbursement, based on a change in evidence, entry into a partial compromise and release, and a subsequent withdrawal of its controversion of benefits.   The SIF argued that the employer’s initial answer and controversion of the employee’s claim, relying on an EIME report, constitute admissions that refute the combination of the workplace injury with a pre-existing condition, and even if not admitted, the preponderance of the evidence showed lack of a combination of a pre-existing condition with the workplace injury to cause a substantially greater injury.

2.  Do the employer’s Answer and controversions, made in reliance on the EIME and SIME reports constitute admissions that bar a claim for SIF reimbursement, where the employer has withdrawn the Answer and controversions by filing a partial Compromise and Release and paid on the employee’s claims?

3.  Has the employer shown that the employee’s disability is substantially greater by reason of the combined effects of the pre-existing condition and the May 10, 2006 injury, than that which would have resulted from the subsequent injury alone?


FINDINGS OF FACT

The preponderance of the evidence establishes the following:

1. On May 17, 2002, the employee reported bilateral carpal tunnel syndrome in his wrists, resulting from work for the employer.  5/17/02 Report of Occupational Injury or Illness (ROI), Employer’s Exhibit 1 attached to 8/3/09 Employer’s Hearing Br. (filed 8/4/09).

2. On June 7, 2004, the employee was examined by Morris Button, MD.  6/7/2004, M. Button, MD, Letter to T. Hunt, Sr. Adjuster, Wilton Adjustment Svcs., Inc., attached as Exhibit T, 8/3/09 [SIF’s] Notice of Intent to Rely (filed 8/5/09.
  This report will be referred to as the “Button Report.” 

3. Dr. Button noted a bone scan performed on April 12, 2004 that showed “[s]light increase in uptake . . . in joint areas that was viewed as being suggestive of osteoarthritis.”  Button Report, page 2.

4. Dr. Button noted the employee was “on daily Vioxx.”  Id.  page 3.

5. The employee reported on May 10, 2006, he injured his left back, hip and leg while installing furniture.  5/18/06 ROI, SIF’s Exh. A, page 2, attached to 8/3/09 [SIF’s] Notice of Intent to Rely (filed 8/5/2006).

6. On the reported injury of May 10, 2006, the employer denied liability for temporary total disability  (“TTD”) benefits after June 28, 2006, and all medical and other benefits for conditions other than low back injury.  3/7/07 N. Arias, adjuster, Controversion Notice; 5/1/07 Answer to Employee’s Claim for Benefits, at page 2; 4/2/08 Employer’s Hearing Br., at page 15; 5/19/08 S. Nelson, Griffin & Smith, Controversion Notice; 6/18/08 Answer, at pages 1-4.

7. The employee has been diagnosed with chronic hip pain with underlying arthritis in the left hip, a torn labrum of the left hip, and a possible interarticular loose body in the left hip joint.  Testimony of  Dr. Bursell, at 11:38-:39. Testimony of Dr. Bursell, at 11:39-11:40.

8. Dr, Bursell concurred with the diagnosis that arthritis was pre-existing in the employee, before the May 10, 2006 workplace incident.  Testimony of Dr. Bursell, at 11:46-:47 am;
1:13-:14 pm.

9. Repair of the labral tear by arthroscopy and debridement of the labrum has been considered and delayed, because of the pre-existing arthritis.  Testimony of Dr. Bursell, at
11:43-:45. 

10. Dr. Bursell opined that there is no way to identify when the labral tear occurred, but the workplace incident either caused the tear, or caused a pre-existing labral tear to become symptomatic.  Dr. Bursell opined the arthritis in the hip is affecting the employee’s disability, that Dr. Bursell could not separate between the two as to cause of the pain generation in the left hip.  Testimony of Dr. Bursell, at 12:06-:07.

11. Dr. Bursell opined that the pain in the employee’s left hip may have caused referred pain to the low back, including the employee’s walking with a limp, but that the employee’s primary pain generator is the left hip.  Testimony of Dr. Bursell, at 12:03-:05.

12. EIME Dr. Schilperoort opined that work conditions on May 10, 2006 did not aggravate the pre-existing condition of arthritis, either in the low back or in the left hip.  SIF Exh. T, pages 8-9.      

13. By deposition, Second Independent Medical Examiner (SIME) Fred Blackwell, MD, opined the pre-existing arthritis combined with the employee’s May 10, 2006 injury to create a compensable condition greater than what the occupational injury alone would have created.  3/12/2008 Deposition of F. Blackwell, MD, page 23, line 20 to page 24, line 8, copy filed as Exhibit Q attached to 8/3/09 [SIF’s] Notice of Intent to Rely.

14. Medical records show presence of the pre-existing condition of arthritis, including x-rays of the employee showing the presence of lumbar spondyloarthopathy and osteophytic spurring, and degeneration of the right hip.  4/20/05 G. Taylor-Tyree, Ketchikan Gen. Hosp., Rep. of X-ray, Lumbar Spine (noting thoracolumbar spondyloarthropathy with degenerative osteophytic spurring), 4/20/05 G. Taylor-Tyree, Ketchikan Gen. Hosp., Rep. of X-ray, Sacroiliac joints (noting degenerative changes); 5/16/06 W.H. Price, MD, X-ray Lumbosacral Spine (noting lumbar osteophytes “unchanged since the prior examination” of 4/20/05) with vascular calcification; 5/16/06 W.H. Price, MD, X-ray Pelvis (noting degenerative change to left hip in comparison with 4/20/05 examination), attached as Exhibits 2, 3, 6, and 7 to 8/3/09 Employer’s Hrg. Br.; 5/30/06 A. Wolf, MD, Chart note, attached as SIF Exh. T; 3/12/08 F. Blackwell Depo., at page 19, line 3 to page 21, line 20 and page 23, line 20 to page 24, line 8 (discussing 4/20/05 and 5/16/06 x-ray reports). 

15. The Button Report existed in the employee’s personnel file at the time of the employee being re-hired by the employer, and continuously until the time of the report of the May 10, 2006 injury.   Testimony of Marvin Davis, 1:32-:35 p.m.; 1:42-:43 p.m.3/6/08 Affidavit of Arlene Davis, page 2, paras. 3, 4 (filed 3/27/08).

16. Marvin Davis discussed the content of the Button Report with the employee, prior to re-hiring the employee.  Testimony of Marvin Davis, 1:49-:51 pm. 

17. The Button Report supports a fair and reasonable inference that the employer possessed written evidence, prior to May 10, 2006, of the qualifying pre-existing condition of arthritis.
18. At a pre-hearing conference, the employer stated its withdrawal of its controversion of benefits in light of the parties’ reaching a settlement on the employee’s claims.  10/13/2008 PHC Summary (served 10/14/08).
19. The employer withdrew its controversions of 3/7/07 and 5/19/08 via a Partial Compromise and Release Agreement, and payments made under that agreement.  Partial Compromise and Release Agreement, at page 9, Para. 8 (filed 11/17/08); 5/20/09 Compensation Report, at page 1, Block 17.a and Page 2, Block 38.a.

20. The employer’s compensation liability is substantially greater because of the combined effects of the pre-existing arthritis and the May 10, 2006 injury than that which would have resulted from the subsequent injury alone.
21. The employer paid compensation for 104 weeks of TTD, as of October 23, 2008.  8/11/09 Compensation Report, page 2, Block 38.a (showing payment of benefits of 102 weeks, 2 days as of October 11, 2008).
PRINCIPLES OF LAW

1. AS 23.30.205 provides, in pertinent part:

(a) If an employee who has a permanent physical impairment from any cause or origin incurs a subsequent disability by injury arising out of and in the course of the employment resulting in compensation liability for disability that is substantially greater by reason of the combined effects of the preexisting impairment and subsequent injury or by reason of the aggravation of the preexisting impairment than that which would have resulted from the subsequent injury alone, the employer or the insurance carrier shall in the first instance pay all awards of compensation provided by this chapter, but the employer or the insurance carrier shall be reimbursed from the second injury fund for all compensation payments subsequent to those payable for the first 104 weeks of disability.

* * *

(c)
In order to qualify under this section for reimbursement from the second injury fund, the employer must establish by written records that the employer had knowledge of the permanent physical impairment before the subsequent injury and that the employee was retained in employment after the employer acquired that knowledge. 

* * *

(f) In this section, “permanent physical impairment” means any permanent condition, whether congenital or due to injury or disease of such seriousness as to constitute a hindrance or obstacle to obtaining employment or to obtaining reemployment if the employee should become unemployed.  A condition may not be considered a “permanent physical impairment” unless

1. it is one of the following conditions:

* * *

(D) arthritis

* * *

      

(AA)… or

2. it would support a rating of disability of 200 weeks or more if evaluated according to standards applied in compensation claims.

2. The Alaska Supreme Court has mandated the following test for evaluating the written evidence under AS 23.30.205: “an employer is entitled to reimbursement from the Second Injury Fund if it produces a written record from which its prior knowledge of the employee’s qualifying disability can fairly and reasonably be inferred.”  However, the written record need not describe the employee’s prior condition in medical terms, and need not contain exact medical terminology.  No medical record is required.  Sea-Land Services, Inc. v. State, Second Injury Fund, 737 P.2d 793, 794 (Alaska 1987).

3. The purpose of the Second Injury Fund is to help remove obstacles to employment for those with qualifying pre-existing conditions, and to encourage retention of employees who may acquire such a condition.  Veco Alaska, Inc., 189 P.3d at 989, n. 24 and accompanying text (Alaska 2008), citing Employers Comm’l Union Ins. Gr. v. Christ, 513 P.2d 1090, 1093 (Alaska 1973).  One of the listed qualifying conditions, without specification as to part of the body affected, is “arthritis.”  AS 23.30.205(f)(1)(D).

4. “An employer need not show that a listed condition is in fact a hindrance to employment for a specific employee; if the condition is one covered by the Second Injury Fund statute, a permanent physical impairment exists as a matter of law.”  Veco Alaska, Inc., 189 P.3d at 988, n. 17 and accompanying text, citing Christ, supra, 513 P.2d at 1093-94.  Even though a pre-existing condition may be insufficient at the time of employment or re-employment to constitute an impediment to performing the work at the time of hire or retention, AS 23.30.205 (d) defines as a qualifying permanent physical impairment a physical condition that might be a hindrance in “obtaining re-employment if the employee should become unemployed.”  AS 23.30.205(d); Christ, 513P.2d at 1093-94; Veco Alaska, Inc., 189 P.3d at 989-90, n. 27 and accompanying text (“permanent or chronic condition that could be a hindrance to employment”)(emphasis added), citing and quoting A. Larson & L.K. Larson, Larson’s Workers’ Compensation Law, § 91.03[3], at pages 91-42 to 91-43 (2008).  

5. “The issue is not what [an employee’s] actual condition was, but whether written records establish [the employer’s] prior knowledge” of the pre-existing, qualifying condition.  Alaska Int’l Constructors v. State, Second Injury Fund, 755 P.2d 1090, at 1094 (emphasis in original).
6. Evidence regarding the employer’s actual knowledge of the employee’s pre-existing condition is irrelevant.  Instead, the legislature has required evidence in the form of a written record.  Veco Alaska, Inc. v. State, Second Injury Fund, 189 P.3d 983, 987 (Alaska 2008), reversing and remanding, Huizenga v. Veco Corp., Inc., AWCB No. 05-0037, at 7 (Feb. 4, 2005).  The written record requirement “obviates the necessity of litigating the question of whether the employer had knowledge of the preexisting condition.”  Sea-Land Services, supra, 737 P.2d at 794, citing and following Boone’s Masonry Construction Company v. South Carolina Second Injury Fund, 267 S.C. 277, 227 S.E. 2d 659, 661 (1976). 

7. “The written record need not show that an underlying cause of the impairment was, in fact, a condition listed in AS 23.30.205.  Whether such a causal relationship existed may be demonstrated at the hearing by acceptable evidence.”  Veco Alaska, Inc., supra, 189 P.3d at 990.

8. A party may amend a pleading by stipulation at any time before award.  If the amendment rose out of the conduct, transaction or occurrence set out in the original pleading, the amendment relates back to the date of the original pleading.  8 AAC 45.052(e).  An employer may admit to liability for a benefit, either orally or in writing, at a pre-hearing conference or other proceeding before the board, and may do so via a compromise and release agreement.  8 AAC 45.502(e); (f); 45.065(a)(2),(3); Barnett v. Lee’s Custom Designs, AWCB Dec. No. 99-0146, at pages 5-6 (July 8, 1999)(amendment of answer, admission of liability for PTD benefits).

ANALYSIS

Arthritis is a listed condition under the statute defining qualifying conditions.  Arthritis is a permanent physical impairment as a matter of law. The employer possessed the Button Report, which unequivocally shows pre-existing arthritis.  The statute does not require demonstration that arthritis experienced at time of injury must be in the same body part as is described in a written document that informs the employer of the condition prior to the workplace injury.   

The employer’s initial controversion of benefits, based on first the Schilperoort EIME report, and later based on the Blackwell SIME report, were withdrawn by the employer’s announcement of plans to reach a settlement, entry into and filing with the board a partial compromise and release agreement, and the subsequent payment of 104 weeks of benefits to the employee.  An employer may amend its position in a case by oral or written communication, or by conduct, based on subsequently-discovered evidence, or based on evaluation of that evidence.  The employer did so in this case.  The employer’s prior controversions and answers denying liability, filed prior to its decision to settle, were effectively amended nunc pro tunc as of their original date of filing, and  are not evidence of admissions refuting its claim for reimbursement under AS 23.30.205.

 The preponderance of the evidence shows that the pre-existing condition of arthritis combined with the May 10, 2006 injury to produce a greater disability and greater liability on the employer than would have occurred in the absence of the pre-existing condition.  The employer’s has paid 104 weeks of benefits, as of October 23, 2008. 


CONCLUSIONS OF LAW


1. The employer established its knowledge of the employee’s pre-existing qualifying condition of arthritis, by a written record within its possession prior to the injury on May 10, 2006.


2.  The employer is not bound by its prior controversions and answers, denying liability, because they were effectively withdrawn by its words and conduct in announcing a settlement at a pre-hearing conference, entry and filing of a partial compromise and release agreement, and payments made under the agreement.


3.  The employer has shown entitlement to reimbursement by the SIF,  commencing October 24, 2008. 


ORDER
The employer’s petition for SIF reimbursement, commencing October 12, 2008, is granted.  

Dated at Juneau, Alaska on December __, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Robert B. Briggs, Designated Chair






Richard Behrends, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MICHAEL D. BANIE, employee; v. TONGASS BUSINESS CENTER, Petitioner, v. STATE OF ALASKA, SECOND INJURY FUND, Respondent; Case No. 200606973; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on December ___, 2009.






Lynda Gillespie, Workers Compensation Officer II

�








� Issuance of this decision has been delayed due to changes in the responsibilities of the presiding hearing officer.  See Board Bulletin 09-11 (July 12, 2009).


� SIF’s Exhibits Y, Z, AA, AB, AC, and AD o the 8/3/09 Notice of Intent to Rely were excluded on the employer’s objection that they were not timely filed and served.


� Because the employee was represented by an attorney at the time of entry into the agreement, and the agreement compromised only certain past due benefits, and specifically reserved any claim the employee might have for future benefits, this agreement was not submitted for and did not receive board review or approval.  AS 23.30.012(a) & (b); see Agreement, at pages 11-12 (lacking signature line for board approval).  The board did review and approve the stipulated attorneys fees provided for by the agreement, under AS 23.30.145(a).  Agreement, page 12 (executed by the board panel on 11/18/09).
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