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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RANDALL C. WOLF, DDS,

                               Employee, 

                                        Applicant,

                                                   v. 

WOLF DENTAL SERVICES, INC.,

                               Employer,

                               and 

FIREMAN’S FUND INSURANCE 

COMPANY,

                                Insurer,

                                       Defendants.

	)
)
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)

)
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)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  199927043
AWCB Decision No. 09-0204  

Filed with AWCB Anchorage, Alaska

on December 24, 2009


On July 14, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for temporary total disability and medical benefits, penalties, interest and attorney fees and costs.  As a preliminary matter, all parties agreed because the employer’s former attorney is now the Division of Workers’ Compensation’s Director the employee’s claim for a finding of unfair or frivolous controversion should not be heard by the Board, but referred to the Office of Administrative Hearings to make a determination on that limited issue.  Attorney Charles Coe represented the employee.  Attorney Michael Budzinski represented the employer and insurer (“employer”).  The Board entered an oral order referring the unfair and frivolous controversion issue to the Office of Administrative Hearings.  This decision and order memorializes our oral order of July 14, 2009.  The employee’s remaining claims shall be adjudicated in a subsequent decision and order.

ISSUE

Shall the Board refer the employee’s claim for a finding of unfair or frivolous controversion to the Office of Administrative Hearings?

FINDINGS OF FACT

A preponderance of the evidence establishes the following:

1.
In Wolf v. Wolf Dental Services, AWCB Decision No. 08-0005 (January 3, 2008), 
at 47-48, the Board found as follows:

Although Fireman’s Fund issued controversions on January 22, 2007, June 21, 2007 and July 2, 2007, the Board finds that they may not have been issued in good faith and were predicated on the mere possibility of a stay.  In fact, from the date of the Board’s December 4, 2006 order, there was no stay as to ongoing benefits.  The Board finds the Superior Court’s order of February 20, 2007 denied a stay as to ongoing benefits, which included medical benefits, TTD and an evaluation for reemployment benefits.  The stay that was issued was reaffirmed by the Alaska Supreme Court after appeal of the Board’s November 26, 2003 and December 4, 2006 decisions on July 17, 2007.  Under these circumstances, the Board finds that there may have been no good faith controversions as to ongoing benefits and that Fireman’s Fund misrepresented in the controversions that the ‘matter is either stayed or a stay of the award of benefits is pending that appeal.’  Under Harp, the employer must have a valid reason and evidence good faith to controvert benefits or run the risk that a penalty will be imposed.

As the parties did not have an opportunity to address this issue at the September 6, 2007 hearing, the Board will direct that the matter be set for further hearing.  The Board will address the employee’s entitlement to penalties under AS 23.30.155.

Included for further hearing is whether the Board should refer the matter of any unfair controversion to the Director for referral to the Division of Insurance to determine if the insurer has committed an unfair claim practice pursuant to 
AS 23.30.155, which states:

(o) The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

In addition, AS 23.30.155(o) allows the Board to make a determination as to whether Fireman’s Fund has frivolously or unfairly controverted compensation due under this chapter and that the Director shall promptly notify the Division of Insurance, which will determine whether the insurer has committed an unfair claim settlement practice under AS 23.36.125.

2.
The employer and Fireman’s Fund Insurance Company were formerly represented by Attorney Trena Heikes who issued the controversions of January 22, 2007, June 21, 2007 and 
July 2, 2007.  (Id.)

3.
Decisions made by Trena Heikes, as counsel for the employer and insurer, must be reviewed and considered under the Board’s order to set a further hearing to determine if the employer had a valid reason, which evidences good faith, to controvert the employee’s benefits.  (Id.)

4.
A determination controversions issued by Trena Heikes were frivolous and unfair will lead to referral, pursuant to AS 23.30.155, to the Director of the Alaska Division of Workers’ Compensation for subsequent referral to the Division of Insurance to determine if the insurer has committed an unfair claim practice.  (Id.)

5.
Trena Heikes signed controversion notices dated January 22, 2007,
 June 21, 2007
 and 
July 2, 2007.
  All three controverted medical benefits, penalties / interest and attorney fees and costs.  In addition, the latter two also controverted temporary total disability benefits and .041(k) stipend benefits.  

5.
Trena Heikes is currently the Director of the Alaska Division of Workers’ Compensation and was appointed to this position in December 2008.  (Board takes official notice under Alaska Rule of Evidence 201 and 2 AAC 64.300.)

6.
Director Heikes approves hearing officers’ performance evaluations.  (Board takes official notice under Alaska Rule of Evidence 201 and 2 AAC 64.300.)

7.
Michael Monagle, Program Manager for the Alaska Division of Workers’ Compensation, has been selected to act in the place of Director Heikes for purpose of notification to the Division of Insurance if a determination is made Fireman’s Fund frivolously or unfairly controverted compensation due the employee in the instant matter.  (9/7/07 Hearing Transcript.)

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute;

(3) this chapter may not be construed by the courts in favor of a party;

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 44.64.050. Hearing Officer Conduct. . . . .
(b) The chief administrative law judge shall, subject to AS 39.52.920 and by regulation, adopt a code of hearing officer conduct. The code shall apply to the chief administrative law judge, administrative law judges of the office, and hearing officers of each other agency. The following fundamental canons of conduct shall be included in the code: in carrying out official duties, an administrative law judge or hearing officer shall 

(1) uphold the integrity and independence of the office; 

(2) avoid impropriety and the appearance of impropriety; 

(3) perform the duties of the office impartially and diligently; 

(4) conduct unofficial activities in ways that minimize the risk of conflict with the obligations of the office; and 

(5) refrain from inappropriate activity in seeking employment with another agency or employer or in seeking reappointment. 

(c) A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot accord a fair and impartial hearing or consideration. . . . .

AS 44.64.030.  Jurisdiction of the office. . . . 
(b) An agency may request the office to conduct an administrative hearing or other proceeding of that agency or to conduct several administrative hearings or other proceedings under statutes not listed in (a) of this section. The office may provide the service after entering into a written agreement with the agency describing the services to be provided and providing for reimbursement by the agency to the office of the costs incurred by the office in providing the services.

ANALYSIS

By law, Alaska Division of Workers’ Compensation hearing officers and Board members are required to assure hearings in workers' compensation cases are impartial and fair to all parties, all parties are afforded due process, an opportunity to be heard and all parties’ arguments and evidence are fairly considered.  In complying with this requirement, both hearing officers and Board members must comply with the Hearing Officer Code of Conduct, to include upholding the Board’s integrity and independence, avoiding impropriety and the appearance of impropriety and performing Board duties impartially and diligently.

In meeting the Division’s missions, Director Heikes works closely with both hearing officers and Board members.  To require those same individuals to make a determination regarding controversions issued by Director Heikes when she represented the employer, that potentially could be found unfair and frivolous, creates at the very least an appearance of impropriety.  The Board must voluntarily seek disqualification and withdraw from the case to avoid impropriety or even the appearance of impropriety, when the process’ integrity and independence is compromised based upon interactions between the hearing officer, Board members and Director Heikes whose actions as the employer’s counsel are at issue.  

Were the hearing officer and Board members currently assigned to hear this case to consider the evidence leading to the Board’s January 3, 2008 order and the parties’ arguments regarding frivolous and unfair controversion, regardless of the Board’s ultimate findings, both sides would be left to question if there was an underlying influence because the employer’s former attorney is now the Director of the Workers’ Compensation Division.  Such a conflict creates an appearance of impropriety.  This is exactly the type of circumstance which permits the Division to request the Office of Administrative Hearings to hold the hearing ordered by the Board on January 3, 2008.  The Office of Administrative Hearings can, at arm’s length, conduct the fact finding and analysis and make a determination regarding whether the controversions issued by Trena Heikes on January 22, 2007, June 21, 2007 and July 2, 2007 were issued in good faith.  The Office of Administrative Hearings will ensure all parties’ positions are fairly considered in an impartial manner, free of even an appearance of impropriety.  

CONCLUSIONS OF LAW
To avoid the appearance of impropriety, a request shall be made to the Office of Administrative Hearings to conduct the hearing ordered by the Board on January 3, 2008, to determine whether the controversions issued by Trena Heikes on January 22, 2007, June 21, 2007 and July 2, 2007 were issued in good faith.

ORDER
The employee’s claim for a finding of unfair or frivolous controversion is referred to the Office of Administrative Hearings.

Dated at Anchorage, Alaska on December  24 , 2009.
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Janet Waldron, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RANDALL C. WOLF employee / applicant; v. WOLF DENTAL SERVICES, INC., employer; FIREMAN’S FUND INSURANCE CO., insurer / defendants; Case No. 199927043; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December  24 , 2009.






Cynthia Sterwert, Clerk

�











� Harp v. Arco Alaska, Inc.  831 P.2d 352 (May 1, 1992).





� The reason for the January 22, 2007 controversion was stated as:


Employer controverts medical benefits, penalties, interest, attorney’s fees and costs as employment under Fireman’s Fund’s policy was not a substantial factor in the employee’s current disability and / or need for medical treatment.  Employee’s disability and need for medical treatment is due to an automobile accident on September 16, 1996.  In addition, the matter is currently on appeal.  The matter is either stayed or a stay of the award of benefits is pending that appeal.


� The reason for the June 21, 2007 controversion was stated as:


Employer controverts medical benefits, temporary total disability, .041(k) stipend, penalties, interest, attorney’s fees and costs as employment under Fireman’s Fund’s policy was not a substantial factor in the employee’s current disability �and / or need for medical treatment.  Employee’s disability and need for medical treatment is due to an automobile accident on September 16, 1996.  In addition, the matter is currently on appeal.  The matter is either stayed or a stay of the award of benefits is pending that appeal.





� The reason for the July 2, 2007 controversion was stated as:





Employer controverts medical benefits, temporary total disability, .041(k) stipend, penalties, interest, attorney’s fees and costs as employment under Fireman’s Fund’s policy was not a substantial factor in the employee’s current disability �and / or need for medical treatment.  Employee’s disability and need for medical treatment is due to an automobile accident on September 16, 1996.  In addition, the matter is currently on appeal on the issue of compensability.  The matter is either stayed or a stay of the award of benefits is pending that appeal.
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