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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BEVERLY GREER, 

                                                  Employee, 

                                                     Respondent,

                                                   v. 

STATE OF ALASKA,

                                                  Employer,

                                                   and 

HARBOR ADJUSTMENT SERVICE,

                                                  Adjuster,

                                                     Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200215549
AWCB Decision No.  09-0208
Filed with AWCB Anchorage, Alaska

on December  30, 2009


Employer’s April 15, 2009 Petition for a Second Independent Medical Evaluation (SIME) was heard on August 12, 2009, in Anchorage, Alaska.  Attorney David Graham represented Beverly Greer (Employee).  Attorney Krista Schwarting represented Employer and its adjuster (Employer).  There were no witnesses.  The record closed at the hearing’s conclusion.

ISSUES

Employer contends another SIME is needed to resolve current medical disputes for Employee’s complaints, which were not in dispute at the time of a 2004 SIME performed by Thomas Gritzka, M.D.  Employer contends another SIME is needed to sort through a “complicated medical case” and determine which conditions remain compensable.  Employer also asserts nothing in the Act prevents more than one SIME in a case, and Employee agreed there has been a change in Employee’s medical conditions since 2003.  Finally, Employer contends the 2004 stipulation, in which the parties stipulated Employee’s back, ribs, neck and right shoulder conditions were work-related and compensable, does not prevent another SIME, and may be the only way Employer can argue it should be relieved the stipulation’s effects.

Employee contends an SIME has already been performed and the Act does not provide a mechanism for a second SIME; if it does, the SIME issue is not ripe since Employer is relying on a 2006 employer’s medical evaluation (EME) as the basis of the medical dispute.  Employee further contends she is currently receiving benefits and there is no current legal dispute upon which an SIME could shed light, and Employer’s EME is too old to serve as grounds for its medical dispute.  Therefore, Employer has not followed the proper procedure for requesting an SIME and one should not be ordered unless and until Employer obtains another EME opinion and establishes a current medical dispute, which generates a claim for additional, disputed benefits.

Employee further contends the 2006 EME was the basis of a subsequently withdrawn Controversion.  Thus, notwithstanding that EME, Employer accepted the injuries’ and conditions’ compensability both by Employer’s 2004 stipulation and by withdrawing the controversion, which had been based on the 2006 EME.  Finally, Employee contends the SIME issue is not ripe because the 2006 EME panel’s opinion is based on information which lacks the last three years’ medical records, so Employer should be required to have a more recent EME as the basis of a medical and legal dispute before a follow up SIME is ordered.

Therefore, the sole issue is: Is there a current medical dispute between Employee’s attending physicians and Employer’s physicians, which gives rise to the need for an SIME to assist in resolving a legal dispute between the parties?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts relevant to this limited issue:

1) Employee was injured on August 31, 2002, in the course and scope of her employment when she was involved in a boat collision on the Little Susitna River.  Employee was working for the State of Alaska, Department of Natural Resources at the time (Report of Injury).

2) On October 27, 2003, Employee was evaluated by Dr. Gritzka, an orthopedic surgeon, for a Board-ordered SIME.  Dr. Gritzka diagnosed chronic thoracic spinal sprain, herniated intervertebral disk T6-7 left, and “snapping scapula syndrome” on the left.  Dr. Gritzka opined these diagnoses were caused by the work injury and Employee was not medically stable (Dr. Gritzka SIME report, October 27, 2003).

3) On March 10, 2004, the parties stipulated Employee’s back, ribs, neck and right shoulder conditions were work-related and compensable (Employer’s Hearing Brief, p. 3; Hearing arguments of both parties).  Neither party ever petitioned for relief from the stipulation (record).

4) On August 19, 2005, Employee was found eligible for reemployment benefits (Workers’ Compensation system, rehab page).  Employee had not started vocational rehabilitation as of the hearing date because of controversions in place on November 14, 2006 (id.).

5) On September 27, 2006, Employee was examined by a panel of physicians in an EME, including orthopedic surgeon Stephen Fuller, M.D., neurologist Lynne Adams Bell, M.D., and psychiatrist S. David Glass, M.D.  Dr. Glass opined Employee did not have post traumatic stress disorder, needed no further psychiatric treatment or medication, and had no psychiatric condition related to the work injury.  Drs. Fuller and Bell noted Employee’s primary complaints to be headaches, bilateral knee surgeries, right shoulder pain, ongoing mid-thoracic pain, lumbosacral “clunking,” painful ribcage, tingling in the fingers of the right hand, and occasional urinary incontinence.  Drs. Fuller and Bell opined any injuries Employee sustained in the work-related boat accident had long since resolved, no further treatment was needed, and Employee suffered no permanent impairment related to the work injury (EME reports, September 27, 2006).  Based upon this EME report, Employer controverted all benefits (Controversion, November 13, 2006).

6) On September 17, 2008, Employee petitioned for a finding the November 13, 2006 Controversion was unfair and frivolous because it directly contradicted the stipulation the parties signed on March 10, 2004 (Petition, September 17, 2008).  

7) On March 6, 2009, Employer withdrew controversions dated April 12, 2005, August 10, 2006, November 13, 2006, November 26, 2008, and December 9, 2008.  This petition was set for hearing on March 17, 2009 (Withdrawal of Controversions, November 6, 2009).   

8) On April 16, 2009, Employer petitioned for a follow-up SIME on the issues of causation, compensability, treatment, functional capacity, and medical stability, with a panel of SIME physicians including an orthopedic surgeon, neurologist, and physical medicine specialist (Employer’s 4/16/09 Petition and attached SIME form).  Employer acknowledged the orthopedic surgeon would likely be Dr. Gritzka since he performed the earlier SIME (Employer’s argument at hearing).  

9) Employer cites disputes between Employer’s 2006 EME panel physicians Fuller, Adams Bell, and Glass, and Employee’s attending physician John Boston, M.D., as grounds for another SIME.  Employer cites Dr. Boston’s reports of October 16, 2008, where he opined Employee suffers from thoracic pain as a result of the boat accident (Dr. Boston Chart note, October 16, 2008), and March 16, 2009 (SIME form, April 16, 2009), where he authors a letter to “whom it may concern” stating Employee has undergone fusion of her right foot, ear surgery, bilateral carpal tunnel release, cervical decompression, and left shoulder surgery for a torn rotator cuff, and stating she has not been able to work since he began seeing her on January 3, 2007.  Dr. Boston states Employee is still disabled because she needs right shoulder surgery (Dr. Boston Letter, March 16, 2009).

10) The last Workers ‘Compensation Claim (Claim) filed in this case was filed on November 10, 2008, which was controverted on November 26 and December 9, 2008 (Workers’ Compensation system).  As stated in finding seven supra, Employer withdrew both controversions.

PRINCIPLES OF LAW

Sec.  23.30.095.  Medical treatments, services, and examinations. . . .

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

Sec. 23.30.110.  Procedure on claims. . . . .

. . .

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . .   

Sec.  23.30.135.  Procedure before the board. (a)  In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Sec. 23.30.155.  Payment of compensation. . . .

. . .

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Regulation 8 AAC 45.090(b) provides for orders requiring Employer to pay for Employee’s examination pursuant to §095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering the broad procedural discretion granted in §135(a) and §155(h), wide discretion exists under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta before ordering an SIME, it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it (id., at 5).

Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physicians’ opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and Employer’s independent medical evaluation physician?

2)   Is the dispute significant? and

3)   Will an SIME physician’s opinion assist the Board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  

8 AAC 45.050. Pleadings. . . .

. . .

(f) Stipulations. . . .

. . .


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . .


(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

ANALYSIS

Employer is correct in stating the law does not prohibit more than one SIME.  However, the AWCAC indicated in Bah a dispute sufficient to justify an SIME should be significant or relevant to a pending claim or petition and should assist the board in resolving the dispute.  In this case Employer cites a purported medical dispute based on a three-year-old EME, which is contrasted with a current treating physician’s chart note.  The EME opinions were necessarily not based on any recent medical opinions, and the controversions previously based upon the EME opinions have been withdrawn.  Furthermore, there is no current claim or petition pending, aside from the petition for an SIME, and therefore, no legal dispute to resolve.  Employee is receiving ongoing benefits and medical care.  Lastly, Employer admits an SIME may be the only way Employer can gain the necessary “good cause” to petition for relief from its obligations under the March 4, 2006 stipulation.  These peculiar circumstances do not justify another discretionary SIME, which will not be ordered at this time.  

CONCLUSIONS OF LAW

There is not a current medical dispute between Employee’s attending physicians and Employer’s physicians, which gives rise to the need for an SIME to assist in resolving a current legal dispute between the parties. 

ORDER

Employer’s petition for an SIME is denied.

Dated at Anchorage, Alaska on December  30, 2009.





ALASKA WORKERS’ COMPENSATION BOARD






William Soule, Designated Chair






Patricia Vollendorf, Member






___________________________________






David Kester, Member

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BEVERLY GREER employee/respondent v. STATE OF ALASKA, employer; HARBOR ADJUSTMENT, insurer/petitioners; Case No. 200215549; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on December 30, 2009.






Kimberly Weaver, Clerk
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