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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                     Juneau, Alaska 99811-5512

	DOUGLAS L. HOLT, 

                                                   Employee, 

                                                     Petitioner,

v.

SEABORNE MARINE SERVICES,

                                                  Employer,

and

AMERICAN INTERSTATE INS. CO,

                                                  Insurer,

                                                   Respondents.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200811966
AWCB Decision No.  09-0211 

Filed with AWCB Juneau, Alaska

on December  31, 2009


On November 17, 2009, the Alaska Workers’ Compensation Board (board) heard the employee’s September 29, 2009 petition for a Second Independent Medical Evaluation (SIME).   Attorney Joseph Kalamarides represented the employee.   Attorney Robert Bredesen represented the employer and insurer.  We invited supplementary briefing on three additional subjects,
 and received briefs from each party by November 25, 2009.  The record closed at the next regular panel hearing date of December 8, 2009.


ISSUES

The employee contends a medical dispute as to causation exists between the employer’s independent medical evaluation (EIME) and the opinions of treating physicians; the dispute is significant; and an SIME ordered under AS 23.30.095(k) would be helpful to the board in separating the effects of a 2001 and 2008 injury, and in helping determine the source of the employee’s current pain symptoms.  The employer replies that the treating physicians’ opinions do not satisfy the causation standard under current AS 23.30.010(a) (as amended effective November 7, 2005), and as a matter of law there is no material medical dispute shown to justify an SIME.

1. Shall an SIME be ordered under AS 23.30.095(k)?

The employee argues that the employee seeks compensation in addition to medical benefits, the board may independently order a physical examination at the employer’s expense under
AS 23.30.110(g), and should do so in this case.  The employer replies that the standard for issuance of a physical examination at an employer’s expense under AS 23.30.110(g) and an SIME under
AS 23.30.095(k) are the same, and thus the board should not order an examination under
AS 23.30.110(g).

2. Shall a physical examination be ordered under AS 23.30.110(g)?

The employee argues, independent of authority under AS 23.30.095(k) or AS 23.30.110(g), the board has authority to order an SIME under its general investigatory authority of
AS 23.30.135(a) and AS 23.30.155(h)
, and should exercise that authority in this case.  The employer replies that the specific authority granted in AS 23.30.095(k) and AS 23.30.110(g) control over the board’s general investigatory authority, which cannot form the basis for a board order compelling an SIME at the employer’s expense if ground does not exist for ordering one under AS 23.30.095(k).

3.  Shall a physical examination be ordered at the employer’s expense under
AS 23.30.135(a) and AS 23.30.155(h)?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1) The employee reported injury on July 23, 2008 to his low back while making a twisting lift into a truck.  The employee was lifting two marine batteries weighing 100-110 lbs. each.  (7/24/08 Report of Occupational Injury or Illness (ROI); Transcript of Deposition of D. Holt, at page 56, line 7 to page 57, line 23; 11/6/08 W.C. Kaesche, MD, EIME Report at pages 1-2, Employer’s Exh. A).

2) The employee had previously reported injury in 2001 to his low back, while working for another employer, when he slipped and fell on a log, while carrying a 13 lb. chainsaw.  The employee was working as a timber faller.  On that earlier injury, the employee was found medically stable and rated 8% impaired.  (4/19/02 J. Bursell, MD, Chart Note; 8/22/01 M. Reif, MD, EIME Report, filed with 11/6/09 L. Beard, Russell, Wagg, Gabbert & Budzinski, Medical Summary; 12/2?/2001
 J. Bursell, MD, Letter reply to B. Soto, ATIE (agreeing with Dr. Reif’s rating); 9/12/01 M. Reif, MD, Letter to B. Soto, ATIE (giving 8% rating), each filed with 10/13/09 K. Kellum, Russell, Wagg, Gabbert & Budzinski, Medical Summary).

3) Magnetic resonance imaging (MRI) performed of the low back in 2006 showed disc protrusions at L4/5 and L3/4, with no nerve root impingement described at L4/5, but with displacement of the right nerve root at L3.  (12/26/06 S.J. Michel, MD, Report of MRI of Lumbar Spine, filed with 3/6/09 K. Kellum, Russell, Wagg, Gabbert & Budzinski, Medical Summary).

4) After the injury relating to the current case, on July 24, 2008 treating physician Scott Kirchner, MD diagnosed an “acute lumbar strain (aggravation of pre-existing work related condition),” and removed the employee from work for three days, with a restriction of no lifting greater than 5 lbs.  (7/24/08 S.J. Kirchner, MD, Chart note, attached to 3/6/09 K. Kellum, Russell, Wagg, Gabbert & Budzinski, Medical Summary).

5) On August 4, 2008, treating physician Herbert Higgins, MD, opined the employee’s low back pain was work-related, released the employee from work for 15-21 days, and scheduled a repeat MRI.  (8/4/08 H. Higgins, MD, Physician’s Report, Blocks 21, 22, 32)

6) MRI performed on August 5, 2008 showed posterior disc bulging at L4/5 and a posterior lateral disc protrusion on the right at the L3 neural foramen.  8/5/08 D. Ashley [MD?]
, Report of MRI Lumbar Spine without contrast, filed with id.
7) On November 6, 2008, EIME Dr. Kaesche examined the employee, noted muscle atrophy on the left lower extremity, compared the 2006 and 2008 MRI images along with other images, and opined that the employee’s condition was entirely attributable to the employee’s pre-existing condition before July 23, 2008, that the employee did not sustain an aggravation of the pre-existing condition, and that the July 23, 2008 episode of lifting the 100-lb. batteries was not the substantial cause of the employee’s need for medical treatment and disability, including inflammation of the left L5 nerve root.  (Employer’s Exh. A, pages 4-6, 10-13).

8) On March 25, 2009, treating physician Andrew D. Pankow stated in part:

On July 23, [2008], while working picking up a battery he twisted and immediately experienced pain in his back.  He sought out the advice of his supervisor at work.  He went to the emergency room on July 24, 2008.  He followed up with his primary care physician.  An MRI was performed on August 5, 2008.  It showed degenerative disk disease of the lumbar spine.  In comparison to a previous MRI of his lumbar spine, it appears that there was a change of L4-5 disk bulging asymmetrically to the left with mild left lateral stenosis.  * * * The patient had a history of low back pain and a previous work-related injury in 2001.  It is difficult to know the exact cause of the patient’s low back pain problems and time relation to injury.  Certainly the patient claims a significant worsening due to the event of July 23, 2008, and there appears to be some change on his MRI that would support this.

(3/25/09, A.D. Pankow, MD, Letter to D. Johnston, Law Offices of Kalamarides and Lambert,
 filed with 4/24/09 K. Lilly, Russell, Wagg, Gabbert & Budzinski, Medical Summary).

9) As well as the petition for board-ordered physical examination, the employee’s claim seeks temporary total disability (TTD), permanent partial impairment, and other compensation or benefits.  (12/7/08 Workers’ Compensation Claim, as orally amended, 1/8/09 and 9/8/09 Pre-Hearing Conference Summaries).

10)  There is a medical dispute between the employee’s treating physicians and the EIME physician as to causation of the employee’s current disability and need for medical treatment.

11)  The medical dispute is significant and material to resolution of the employee’s claim.

12)  An SIME on the subject of causation will be helpful to board in resolving the dispute.


PRINCIPLES OF LAW
1) AS 23.30.095(k) provides discretion for a board-ordered physical examination at employer’s expense when there is “a medical dispute . . . between the employee's attending physician and the employer's independent medical evaluation . . . .”

2) AS 23.30.110(g) requires “[a]n injured employee claiming or entitled to compensation shall submit to the physical examination . . . which the board may require . . . .”   

3) AS 23.30.135(a) provides that: 

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

4) AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

5) In considering whether to exercise discretion to order an SIME under AS 23.30.095(k), the board applies three criteria:

a) Is there a medical dispute between the employee’s physician and the employer’s                                                                      independent medical evaluation physician?

b) Is the medical dispute significant? 

c) Will an SIME opinion assist the board in resolving the dispute?

E.g., Geister v. Kid’s Corps, Inc., AWCAC Dec. No. 045 (June 6, 2007), at pages 6-9;  John S. Wood v. CH2M Hill Energy Ltd., AWCB Decision No. 09-0129, at page 7 (July 22, 2009); McCue v. R Auto/US Engines, AWCB Dec. No. 98-0029, at pages 4-5 (Feb. 6, 1998).

6) In determining the presence of these criteria, the board does not weigh one opinion over another as more persuasive.  It is enough if the evidence shows the existence of a significant difference of expert opinion.  Geister, supra, AWCAC Dec. No. 045 at page 9.
7) A physician’s opinion using such words as “might”, “could”, “likely”, “possible”, and “may have”, if coupled with other credible non-medical evidence such as a sequence of symptoms or events corroborating the opinion, may be sufficient to establish the preliminary link of compensability regarding a claim of aggravation of symptoms from a pre-existing condition.  AS 23.30.120(a)(1); DeYonge v. NANA/Marriott, 1 P.3d 90, 96-97 (Alaska 2000); Employers Comm’l Union Ins. v. Schoen, 554 P.2d 1146, 1147-48, n. 5 and accompanying text (Alaska 1976).  

ANALYSIS

AS 23.30.120(a)(1)  was not amended by the 2005 revisions to the Alaska Workers’ Compensation Act, and so cases applying that statute have continuing force and effect.  Under DeYonge, Schoen, and similar cases, Dr. Pankow’s report coupled with other evidence could support a finding that the employee has established the initial link between workplace events and his current disability and need for treatment.  However, it is premature to weigh the evidence.  It is sufficient, for purposes of evaluating whether there is ground for ordering an SIME under AS 23.30.095(c), that the record demonstrates a significant conflict of expert opinion on material questions.    Here, three treating physicians
 have expressed the opinion that the employee’s disability and need for treatment was caused by the workplace event, or aggravated the employee’s pre-existing symptoms.  The EIME report refutes these opinions.  While in comparison to the detailed EIME, each treating physician report is spare and susceptible to further explanation by the usual means of discovery, the evidence is sufficient to show a significant dispute on the question of causation.  Dr. Pankow’s report is not the only treating physician opinion on causation;  Dr. Higgins and Dr. Kirchner also link the employee’s worsening of symptoms to the workplace episode of lifting the heavy batteries.  The board will benefit from an SIME on the question of causation, at least.
  Because ground is found for exercising discretion to order an SIME under AS 23.30.095(k), it is unnecessary to examine the other potential statutory authority for ordering a physical examination at the employer’s expense.

ORDER

1) The employee shall attend an SIME under AS 23.30.095(k) on the question of causation, and on such other disputed questions as the parties may stipulate, or as may be required by further order.  
2) This matter is remanded to WCO Lynda Gillespie of Juneau to arrange the SIME.

3) Jurisdiction is reserved over additional disputes on the claim.  

Dated at Juneau, Alaska on December 31st, 2009.





ALASKA WORKERS' COMPENSATION BOARD

/s/ Robert B. Briggs, HO, Designated Chairman

/s/ Richard Behrends, Member

/s/ Michael Notar, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DOUGLAS L. HOLT employee / petitioner, v. SEABORNE MARINE SERVICES, employer; AMERICAN INTERSTATE INS. CO, insurer / respondents;
Case No. 200811966; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on December 31st, 2009.






                    /s/ Melissa A. Moffitt, Administrative Clerk                                  
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� (1) Discussion of Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120 (Oct. 29, 2009), as to application of AS 23.30.110(g); (2) board authority under AS 23.30.135(a) to order a physical examination at employer’s expense; and (3) whether the record shows the employee’s treating physicians have received and reacted to the EIME report.  Ultimately, it was unnecessary to address these additional subjects.


� The employee in his brief cited and discussed Schmidt v. Beeson Plumbing and Heating, Inc., AWCB Dec. No. 91-0128 (May 2, 1991), which also relied on the board’s authority under�AS 23.30.155(h).  11/10/09 Employee’s Hearing Memorandum at page 7.


� The date of this medical record is not clear.


� The medical record of the August 5, 2008 MRI appears to be incomplete, missing the second page, and does not clearly identify the author as a medical doctor.


� The employee’s counsel represents in briefing that this letter was not solicited by the employee’s counsel.  11/10/09 Employee’s Hearing Memorandum, at 5, n. 1 and accompanying text.  No evidence was admitted that refutes this representation.


� Allusion was made in oral argument to a fourth opinion by Dr. Bursell, dated May 28, 2009, but no evidence of this opinion could be found in the board’s file.


� The parties may choose via stipulation to additional questions to be presented to the SIME physician.
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