IN RE SCS LODGES, INC.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION
FOR A FINDING OF THE 

FAILURE TO INSURE 

WORKERS’ COMPENSATION

LIABILITY AND ASSESSMENT 

OF A CIVIL PENALTY  

Against
SCS LODGES, INC., CURTIS D.

STILLWELL, LINDA STILLWELL, 

and C. DAVID STILLWELL,

                            Employer,

                                 Respondent.  


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700002340
AWCB Decision No.  10-0001
Filed with AWCB Anchorage, Alaska

on January  5, 2010


This matter was originally heard on April 22, 2009, in Anchorage, Alaska, but no one appeared on the employer’s behalf because all parties were not properly served with a hearing notice; the hearing was continued on the penalty phase, but a stop order issued against the corporate entity 
SCS Lodges, Inc., which was operating without workers’ compensation insurance in violation of AS 23.30.075 (Decision and Order 09-0095, May 15, 2009).  The penalty phase hearing was held on August 11, 2009, in Anchorage, Alaska.  Curtis D. Stillwell, President of SCS Lodges, Inc. represented the employer SCS Lodges, Inc. (Employer).  Christine Christensen, Investigator for the Special Investigations Unit of the Alaska Department of Labor and Workforce Development, represented the State of Alaska (Division).  Witnesses were Curtis D. Stillwell, Linda Tyler, Insurance Agent with Integra Insurance, and Investigator Christensen.  The record closed at the hearing’s conclusion.  

ISSUES

The Division contends Employer knowingly violated the stop order issued orally on April 22, 2009 and served on Employer on May 17, 2009.  Employer contends though he was aware of the stop order, it is not his fault he did not have workers’ compensation insurance; he places the blame on Alaska National Insurance Company.  

1) Did Employer knowingly violate the stop order served on him on May 17, 2009, and, if so what penalty should be imposed on Employer?

The Division contends Employer operated a business utilizing employee labor without filing proof of workers’ compensation insurance and without workers’ compensation insurance.  Employer does not dispute this contention.  

2) Did Employer operate a business utilizing employee labor without filing proof of workers’ compensation insurance and without workers’ compensation insurance?

The Division contends Employer should be assessed a penalty for utilizing employee labor without workers’ compensation insurance.  Employer contends it was Alaska National Insurance Company’s fault it did not have insurance, so Employer should not be assessed a penalty.  

3) Should the Board assess a penalty against Employer and, if so, what penalty should be imposed on Employer?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) The Decision and Order (D & O) No. 09-0095 is incorporated herein.

2) On May 24, 2007, Employer was initially contacted by the Division and given notice it was not insured for workers’ compensation liability (Christensen; Investigative Summary).  

3) On October 28, 2008, Employer obtained insurance (Christensen; Investigative Summary).

4) Employer did not have workers’ compensation insurance from December 8, 2006 to October 28, 2008, and from January 25, 2009 through the date of the hearing, August 11, 2009, for a total of 888 calendar days (NCCI; Christensen; and Stillwell).  

5) Employer fully paid for the policy issued October 28, 2008 (Tyler; Stillwell).

6) Effective January 25, 2009, that policy was canceled because of an outstanding balance of $6,218.00 owed to Alaska National Insurance Company (ANIC) for an audit on a previous policy (Tyler).  The balance owed ANIC was the result of miscommunication between Employer and ANIC, as well as Employer’s misunderstanding of the process of obtaining an executive officer waiver (Tyler; Stillwell).  The daily cost to insure based on the October 28, 2008 policy was $17.37 (Christensen).

7) Official notice is taken the Division of Workers’ Compensation database shows no record of any application for or granting of an executive officer waiver to SCS Lodges, Inc. (Alaska Workers’ Compensation System database).  The current executive officers of SCS Lodges, Inc. are Curtis D. Stillwell, Linda Stillwell, and C. David Stillwell (Stillwell).

8) Mr. Stillwell was under the mistaken impression it was Alaska National Insurance Co.’s responsibility to apply for an executive officer waiver on behalf of SCS Lodges, Inc. (Stillwell).

9) On May 17, 2009, Alaska State Troopers served Employer with the May 15, 2009 decision and order, including the stop order, which ordered Employer was prohibited from using employee labor until it insured or provided security as required under AS 23.30.075 (Certificate of Service; Stillwell).  

10) Between May 17, 2009, and the date of the hearing, August 11, 2009, Employer operated daily using employee labor every day, a total of eighty-six days (Christensen; and Stillwell).

11) Employer accrued 3,249 uninsured employee work days between December 8, 2006 and October 28, 2008 (Christensen; and Stillwell).  Employer utilized at least seven employees since the second lapse began on January 25, 2009 (Stillwell).  Evidence of the accrued uninsured employee workdays during the second lapse was not presented (record).

12) Aggravating factors in this case include: Employer’s failure to obtain workers’ compensation insurance in a timely manner after notification by the Division it was not covered, allowing the subsequent policy to lapse, two lapses of workers’ compensation insurance totaling 888 calendar days, continued use of employee labor requiring issuance of a stop order, and violation of that stop order (Christensen; Investigator’s Summary).

13) Curtis D. Stillwell understands he is jointly and severally liable along with SCS Lodges, Inc., Linda Stillwell, and C. David Stillwell, for any compensable injuries to employees while the business was uninsured, they could be fined as much as $1,000.00 per uninsured employee workday, and must be fined $1,000.00 for each day the business operated with employee labor in violation of the April 22, 2009 oral stop order, which was served on the employer on March 17, 2009 (Stillwell).  

14) Employer testified it could not afford to make monthly payments in excess of $300.00 per month on any civil penalty.  Employer provided no evidence to support this assertion (Stillwell).

PRINCIPLES OF LAW

Sec 23.30.085 Duty of employer to file evidence of compliance.

(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of the employer’s insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.
(b) If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .
Sec. 23.30.075 Employer’s liability to pay.

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for.... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  Additionally, when an employer is subject to the requirement of AS 23.30.075 and fails to comply, we may also assess a civil penalty.  
Sec. 23.30.080 Employer’s failure to insure.

. . . .

(d) If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075 The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 a day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

. . . .
(f) If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

Sec. 23.30.060. Election of direct payment presumed.

(a) An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee. 

Sec. 23.30.122. Credibility of witnesses.

The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.

Sec. 23.30.240. Officers of corporations, municipal corporations, and nonprofit corporations and members of limited liability companies as employees.

(a) An executive officer elected or appointed and empowered in accordance with the charter and bylaws of a corporation, other than an official of a municipal corporation or a charitable, religious, educational, or other nonprofit corporation, is an employee of the corporation under this chapter. However, an executive officer of a corporation may waive coverage under this chapter, subject to the approval of the director, notwithstanding AS 23.30.245(b). Notwithstanding any other provision of this chapter, an executive officer of a municipal corporation or of a charitable, religious, educational, or other nonprofit corporation may be brought within the coverage of its insurance contract by the corporation by specifically including the officer in the contract of insurance. The election to bring an executive officer within the coverage continues in force for the period the contract of insurance is in effect. During that period, an executive officer brought within the coverage of the insurance contract is an employee of the corporation under this chapter.

8 AAC 45.184. Executive officer waivers. 

(a) The executive officer or officers of a duly formed corporation may waive their rights to benefits under the Act, in accordance with AS 23.30.240 and this section. 

(b) A person who is an executive officer and who desires to waive coverage under the Act shall petition the commissioner for a waiver. The petition for waiver must include 

(1) proof of incorporation; 

(2) a copy of the page of the minutes of the corporate meeting that reflects the petitioner's election or appointment as an executive officer; 

(3) an affidavit signed by the petitioner stating under oath that the petitioner freely and voluntarily waives coverage under the Act; 

(4) the petitioner's name, address, and title; and 

(5) a copy of the first page of the articles of incorporation and a copy of the page or pages of the bylaws that state the officers' titles and duties. 

(c) Upon receipt of a completed petition, the commissioner will promptly grant or deny the waiver. When the commissioner denies a request for a waiver of coverage under this section, the commissioner will promptly mail to the petitioner a statement of reasons supporting denial of coverage. If the request to waive coverage is denied, the petitioner may petition the board for a hearing to review the reasons for denial. The petition for review must be submitted to the board within 30 days after the date of the commissioner's denial. After a hearing the board will, by means of an order, either affirm or reverse the commissioner's decision. 

(d) No waiver is effective until approved by the commissioner or board in accordance with this section. 

(e) A waiver may be cancelled by the commissioner upon receipt of a petition for cancellation of waiver signed by the person who is covered by the waiver. 

(f) A waiver is not transferable. 

ANALYSIS

SCS Lodges, Inc. was served with Decision and Order 09-0095 on May 17, 2009.  Mr. Stillwell acknowledged on the day of hearing, August 11, 2009, SCS Lodges, Inc. had knowingly violated the stop order for 86 days.  AS 23.30.080(d) does not allow for discretion in assessment of a civil penalty if an employer violates a stop order; the statute specifically states the mandatory penalties imposed upon an employer in violation of a stop order, which include a $1,000.00 per day civil penalty assessment for each day Employer violates the stop order, and a prohibition against obtaining a public contract with the state or one of its political subdivisions for three years following the violation.  Consequently, Employer is fined $86,000 for violating the Board’s stop order.  

In re SCS Lodges, Inc., Decision and Order 09-0095 (May 15, 2009), found Employer violated AS 23.30.085(a) and (b) from December 8, 2006 to October 28, 2008, and from January 25, 2009 and continuing.  Employer failed to provide evidence of compliance with the workers’ compensation insurance requirement from December 8, 2006 through October 28, 2008, and from January 25, 2009 to the date of the hearing, August 11, 2009, in violation of AS 23.30.085.  Further, based on the administrative record, Employer violated AS 23.30.075 from December 8, 2006 through October 28, 2008, and from January 25, 2009 to the hearing date, August 11, 2009.  Therefore, Employer is subject to the liabilities set out in AS 23.30.060(a) and the penalties provided in AS 23.30.070(f).  Clearly, Employer was uninsured for workers’ compensation liability from December 8, 2006 through October 28, 2008, and from January 25, 2009 to August 11, 2009, and thereby elected direct payment of benefits, as well as statutory penalties associated with its election.  Further, pursuant to AS 23.30.075(b), if convicted, Employer may be fined as much as $10,000 and sentenced to imprisonment for no more than one year, and is personally liable for compensation or other benefits to any employee injured during the course and scope of employment while Employer was uninsured.

AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon this specific statutory language and AS 23.30.135(a),
 discretion is granted to assess an appropriate civil penalty considering the specific facts of each case, and the assessment may be between zero and $1,000.00 per day per uninsured employee.  The legislature has made its intentions clear; uninsured employers are subject to a severe penalty when employees are permitted to work without coverage for workers’ compensation liability in place.
  
Former decisions discussed a number of aggravating and mitigating factors considered in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include:  number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of Employer’s compliance with the Act, the diligence exercised in remedying the failure to insure, the clarity of notice of insurance cancellation, Employer’s compliance with the investigation and remedial requirements, the risk of Employer’s workplace, the impact of the penalty on Employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on Employer’s community, whether Employer acted in blatant disregard for the statutory requirements, whether Employer properly accepted service of the Division’s petition and whether Employer violated a stop order, and credibility of Employer’s promises to correct its behavior.  Based on these factors, a wide range of penalties have been found reasonable based on the specific circumstance of the violation.
  

In this case, Employer utilized employee labor without acquiring workers’ compensation insurance from December 8, 2006 through October 28, 2008, and from January 25, 2009 to the date of the hearing, August 11, 2009, and utilized at least 3,249 uninsured employee workdays.  There are a significant number of aggravating factors in this case.  Accordingly, a civil penalty for Employer’s violation of AS 23.30.075 will be assessed.

CONCLUSIONS OF LAW

1) Employer had knowledge of the Board’s stop order as of March 17, 2009, knowingly violated that stop order, and is subject to a mandatory penalty of $86,000.00 under AS 23.30.080(d) for the violation.

2) Employer operated a business utilizing employee labor without filing proof of workers’ compensation insurance and without workers’ compensation insurance from December 8, 2006 through October 28, 2008, and from January 25, 2009 to the hearing date, August 11, 2009.

3) The Board shall assess a penalty against Employer and is assessed a separate penalty of $32,490.00 under AS 23.30.080(f).

ORDER

1) The stop order issued in Decision and Order 09-0095 and served on Employer on May 17, 2009 remains in effect until such time as Employer obtains workers’ compensation insurance.

2) Pursuant to AS 23.30.080(d), Employer is assessed a penalty of $86,000.00 for violating the stop order.  Employer shall pay $86,000.00 to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P. O. Box 25512, Juneau, Alaska 99802-5512.  Employer shall make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082. 

3) Pursuant to AS 23.30.060, Employer, SCS Lodges, Inc., is directly liable for all compensable claims arising during the periods Employer was in violation of 
AS 23.30.075.

4) Pursuant to AS 23.30.075(b), Curtis D. Stillwell, Linda Stillwell, and C. David Stillwell are personally, jointly, and severally liable together with the corporation for any compensable claims arising during the periods Employer was in violation of AS 23.30.075.
5) Employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which Employer was in violation of AS 23.30.075.

6) Pursuant to AS 23.30.135, the Special Investigations Unit of the Workers’ Compensation Division is directed to investigate Employer quarterly, for a period of five years, to ensure Employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
7) Pursuant to AS 23.30.080(f), a civil penalty of $32,490.00 is assessed against Employer for 3249 days its employees were employed while Employer failed to insure or provide the security required by AS 23.30.075.  

8) Curtis D. Stillwell, Linda Stillwell, C. David Stillwell, and SCS Lodges, Inc., shall pay the $32,490.00 civil penalty pursuant to the following plan:  Employer shall make an initial payment of $14,490.00 within seven days after the date of service of this order upon Employer, in accord with AS 23.30.080(g).  Thereafter, Employer shall make monthly payments of $300.00 for sixty months, commencing on the first day of March 2010, with the final payment due on March 1, 2015.  If Curtis D. Stillwell, Linda Stillwell, C. David Stillwell, and / or SCS Lodges, Inc. fail to make the initial payment within seven days of issuance of this decision and order or any of the remaining sixty payments within seven days of the monthly due date, the balance shall immediately come due and, pursuant to AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare SCS Lodges, Inc. in default. 

9) Payments shall be made in accord with AS 23.30.080(g), to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P. O. Box 115512, Juneau, Alaska 99811-5512.  Employer shall make checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.  Checks must include AWCB Case Number 700002340, in addition to the AWCB Decision Number 10-          .  

10) Pending payment of the civil penalties assessed under AS 23.30.080(d) and (f) in accord with this Decision and Order, jurisdiction shall be maintained over this matter.

Dated at Anchorage, Alaska on January   5, 2010.






ALASKA WORKERS' COMPENSATION BOARD
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William Soule, Designated Chair
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Linda Hutchings, Member






___________________________________






Tony Hansen, Member
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in The Matter of the Petition for a Finding of the Failure to Insure Workers’ Compensation Liability and Assessment of a Civil Penalty Against SCS Lodges, Inc., and Curtis D. Stillwell, Linda Stillwell, and C. David Stillwell, employer / respondant; Case No. 700002340; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January  5, 2010.






Cynthia Stewart, Clerk
�








� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� See Committee Minutes from March 10, 2005, SB 130, before the Senate Labor and Commerce Committee, testimony of Director of Workers’ Compensation, Paul Lisanke, beginning at 1:47:55 PM.  


� See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) [$500.00 per employee per day], In Re Wrangell Seafoods, Inc., AWCB Decision No. 07- 0093 (April 20, 2007) [$1,000.00 per employee per day]; In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007) [$20.00 per employee per day], In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) [$75.00 per employee per day]; In re Corporate 2006) [$15.00 per employee per day], In re Alaska Sportfishing Adventures, LLC, AWCB Decision No. 07-0040 (March 1, 2007) [$20.00 per employee per day], In re St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007) [$30.00 per employee per day], In Chiropractic, Inc., AWCB Decision No. 07-0098 (May 8, 2007) [$35.00 per employee per day]; In re EM Enterprises, Inc., AWCB Decision No. 07-0104 (April 25, 2007) [$35.00 per employee per day], In re Thompson Log & Gift, AWCB Decision No. 07-0062 (March 23, 2007) [$5.00 per employee per day], In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007) [$15.00 per employee per day], In re Academy of Hair Design, AWCB Decision No. 07-0122 (May 10, 2007) [$70.00 per employee per day]; In re Halo Salon, AWCB Decision No. 07-0142 (May 30, 2007) [$30.00 per employee per day]; In re Pizza Express, AWCB Decision No. 07-0144 (May 30, 2007) [$30.00 per employee per day]; In re White Spot Café, AWCB Decision No. 07-0174 (June 27, 2007) [$30.00 per employee per day]; In re Outboard Shop, AWCB Decision No. 07-0197 (July 12, 2007) [$30.00 per employee per day].
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