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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512


	CHARLES G. WEST, 

                                                  Claimant, 

                                                     Applicant,

Alaska open imaging Center, 

                                                  Claimant,
                                                   v. 

MIDWAY AUTO PARK SALES & 

RENTALS (uninsured),

                                                  Employer,

                                                      Defendant,

STATE OF ALASKA, WORKERS’ COMPENSATION BENEFITS 

GUARANTY FUND, 

                                                   Respondent.      )                                                                                                                                                               

	)

)

)

)

)

)

)
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)
	SUPPLEMENTARY FINAL 

ORDER DECLARING 

AMOUNT OF DEFAULT

AWCB Case No.  200817952
AWCB Decision No.  10-0007
Filed with AWCB Anchorage, Alaska

on January 15, 2010


Charles West’s (Employee) July 2, 2009 Workers’ Compensation Claim (Claim) requesting a supplementary order declaring an amount in default against the employer, and other requested relief was heard on September 23, 2009, in Anchorage, Alaska.  Attorney Robert Rehbock represented Employee.  Attorney William Erwin represented uninsured employer Midway Auto Park Sales & Rentals (Employer).  Kim Barnett represented claimant Alaska Open Imaging Center (AOIC).  Assistant Attorney General Toby Steinberger represented the Alaska Workers’ Compensation Guaranty Fund (Fund).  As this was a procedural day hearing, there were no witnesses.  A separate decision, concurrently issued, addressed other issues.  This decision addresses only the request for a supplementary order declaring an amount in default, pursuant to AS 23.30.170.

ISSUE

Employee contended Employer has been and is in “default” in payment of compensation due both “without an award” and under a compensation award dated May 21, 2009, because it never paid him any benefits to which he is entitled.  Specifically, he contended Employer failed to pay any benefits awarded in a May 21, 2009 Decision and Order (D & O) within 30 days of that date.  Consequently, he contended he is entitled to a supplementary final order declaring the amount of Employer’s default.  

Employer, the Fund and AOIC do not deny Employer is in default.  Furthermore, the Fund contended a supplementary order “of default” was a condition precedent to it paying any benefits and requested a supplementary order declaring the amount in default so it could pay Employee those benefits to which the Fund believes he is entitled from the Fund.

The sole issue decided in this decision is: What is the amount of Employer’s default?

FINDINGS OF FACT 

The factual findings from the May 21, 2009 Decision and Order (D & O) and from concurrently issued Decision No. 10-0006 are incorporated here by reference.  A review of the entire record establishes the following relevant facts by a preponderance of the evidence:

1) On May 21, 2009, D & O No. 09-0100 issued, making the following orders and awards:

ORDER
A) Employee and AOIC have duly authorized and compensable claims against Midway payable under the Alaska Worker’s Compensation Act for purposes of AS 23.30.082(c).
B) Employer shall pay Employee TTD
 benefits pursuant to AS 23.30.185 for the period beginning October 18, 2008 to the present and continuing until Employee reaches medical stability, or his disability ceases.  We retain jurisdiction to resolve any disputes.

C) Employee’s claim for PPI benefits is denied and dismissed at this time because it is not ripe.  We retain jurisdiction to resolve any disputes.

D) Employer shall pay Employee’s medical providers including AOIC directly, or reimburse Employee for his medical costs and related transportation expenses pursuant to AS 23.30.095(a), and the Board’s regulations as directed in this decision.  We retain jurisdiction to resolve any disputes.

E) Employer shall pay Employee and his medical providers including AOIC directly a 20% penalty pursuant to AS 23.30.070(f) on the value of all TTD and medical benefits awarded in this decision, and on the value of all properly documented medical benefits Employee has paid from his own pocket as directed in this decision.  We retain jurisdiction to resolve any disputes.

F) Employer shall pay Employee and his medical providers including AOIC directly a separate, additional 20% penalty pursuant to AS 23.30.085(b) on the value of all TTD and medical benefits awarded in this decision, and on the value of all properly documented medical benefits Employee has paid from his own pocket as directed in this decision.  We retain jurisdiction to resolve any disputes.

G) Employer shall pay Employee and his medical providers including AOIC directly a separate, additional 25% penalty pursuant to AS 23.30.155(e) on all TTD and medical benefits awarded in this decision and on the value of all properly documented medical benefits he paid from his own pocket as directed in this decision.   We retain jurisdiction to resolve any disputes.

H) Employer shall pay Employee directly interest pursuant to 8 AAC 45.142(a) on all TTD and all properly documented medical expenses paid from his own pocket, and shall pay interest to his medical providers including AOIC on the value of all medical benefits awarded in this decision as directed in this decision.  We retain jurisdiction to resolve any disputes.

I) Employer shall pay Employee’s attorney directly the sum of $15,624.25 in reasonable attorney and paralegal fees, and $531.74 in other legal costs, pursuant to AS 23.30.145(b) and 8 AAC 45.180.

J) Employee was employed by an employer who at the time of injury failed to meet the requirement of AS 23.30.075 and failed to pay compensation and benefits, under AS 23.30.082(c).

2) The precise amounts awarded in the May 21, 2009 D & O are:

· $6,180.42 in stipulated, minimum TTD; 

· $23,930.32 in stipulated, minimum medical care; 

· $6,022.15 in §070(f) penalties ($6,180.42 + $23,930.32 X 20% = $6,022.15); 

· $6,022.15 in §085(b) penalties ($6,180.42 + $23,930.32 X 20% = $6,022.15);

· $7,527.69 in §155(e) penalties ($6,180.42 + $23,930.32 X 25% = $7,527.69);

· $309.71 in pre-judgment interest on the TTD (record; panel’s calculations);

· $434.99 in pre-judgment interest on the medical and related expenses documented in Employee’s agency file (i.e., on $8,665.28 of the stipulated medical expenses of $23,930.32) (record; panel’s calculations);

· Undetermined pre-judgment interest on the balance of medical and related benefits (i.e., on $15,265.04) based on lack of evidence in Employee’s agency file with which to calculate interest due (record);

· $15,624.25 in fees and $531.74 in costs (record).  

3) Employer and the Fund paid no benefits to Employee either before or after the May 21, 2009 D & O (record; hearing arguments).

4) No party filed a petition for reconsideration, petition for modification, appeal or any other request for appellate review of the May 21, 2009 D & O, and there is no evidence of a stay (record).

5) On July 2, 2009, Employee filed a claim requesting among other things, “other” relief, which included the following:

Employee Seeks the Board for declaration and an amount of default of benefits under the workers’ compensation claim pursuant to Board’s Final Decision and Order dated 05/21/2009 as the time has expired for Employer to petition the Board for Reconsideration of their 05/21/09 decision.

Employee is asking for declaration and amount of default, so that he can bring legal action to Superior Court for collection of payments from Employer. . . . 

6) At hearing, the Fund had already calculated the amount of temporary total disability owed Employee ($6,180.42) and the incurred, work-related medical expenses to the date of hearing ($23,930.32).  Employee and the Fund stipulated to these figures as minimal amounts Employer owed and was in default; Employer offered no opinion on these figures (hearing arguments).

7) Employee’s July 2, 2009 claim requesting a supplementary order declaring the amount of Employer’s default was filed within one year of 30 days after the May 21, 2009 D & O, and thus within one year of the date on which any worker’s compensation benefits could have been “due” and in default pursuant to an award (record).

8) Employee and the Fund both wanted a supplementary order declaring the amount Employer is in default; Employer and AOIC expressed no opinion on the default issue (hearing arguments).

9) Employer has been in default since its initial obligation to pay benefits first arose, without an award, because it never paid any benefits to Employee or to his medical providers (record).

10) Employer was in default of the May 21, 2009 D & O “for a period of 30 days” as of June 20, 2009 (record; panel’s calculations).

11) As of the September 23, 2009 hearing, Employer was in default $6,180.42 in TTD; $23,930.32 in medical care; $6,022.15 in §070(f) penalties; $6,022.15 in §085(b) penalties; $7,527.69 in §155(e) penalties; $309.71 in pre-judgment interest on the TTD; $434.99 in pre-judgment interest on the medical and related expenses documented in Employee’s agency file; undetermined pre-judgment interest on the balance of medical and related benefits (i.e., on $15,265.04); $15,624.25 in fees and $531.74 in costs, for a total of $66,583.42 (record; panel’s calculations).  

PRINCIPLES OF LAW

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The general purpose of workers’ compensation statutes is to provide workers a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  

Sec. 23.30.155.  Payment of compensation. . . .

. . .

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation and amount equal to 25% of the unpaid installment. . . .

Sec.  23.30.170. Collection of defaulted payments.  (a) In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

(b) If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default. The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.


(c) Review of the judgment may be had as in a civil action for damages. Final proceedings to execute the judgment may be had by writ of execution.  The court shall modify the judgment to conform to a later compensation order upon presentation of a certified copy of it to the court.

A party may apply to the board for an order “declaring the amount(s) in default” pursuant to §170, which allows a party or the Division to take collection action against the uninsured employer.   Barrett v. Happy Water Company, AWCB Decision No. 06-0245 (September 6, 2006).  

ANALYSIS

What is the amount of Employer’s default?

Compensation payable under the award dated May 21, 2009, was due May 21, 2009 and was late if not paid within 14 days of May 21, 2009.  The law says if Employer defaults in payment of compensation due under an “award” of compensation for 30 days after the compensation is due, Employee may, “within one year after the default,” apply for a supplementary order declaring the amount of the default.   In this case, 30 days after the date payment under an award was due was June 20, 2009.   Neither Employer nor the Fund paid any benefits to Employee following the May 21, 2009 decision.  Employee filed a claim requesting a supplementary order declaring the amount of default on July 2, 2009, which is well within one year of 30 days from the earliest date compensation payable under an award, was due.  Accordingly, Employee’s request was timely and he is entitled to a supplementary order declaring the amount of Employer’s default.

Based upon the calculations supra, Employer as of September 23, 2009, was in default of the May 21, 2009 D & O: $6,180.42 in TTD; $23,930.32 in medical care; $6,022.15 in §070(f) penalties; $6,022.15 in §085(b) penalties; $7,527.69 in §155(e) penalties; $309.71 in pre-judgment interest on the TTD; $434.99 in pre-judgment interest on the medical and related expenses documented in Employee’s agency file; undetermined pre-judgment interest on the balance of medical and related benefits (i.e., on $15,265.04); $15,624.25 in fees and $531.74 in costs, for a total of $66,583.42, not including undetermined pre-judgment interest on medical benefits not documented in Employee’s agency file.  The specific, calculable amounts in default are owed to the parties and “passive subrogees” as set forth in the factual findings included in West v. Midway Auto Park Sales & Rentals, AWCB Decision No. 10-0006 issued concurrent with this decision, which are incorporated here by reference.
CONCLUSIONS OF LAW

The amount of Employer’s default of AWCB D & O No. 09-0100 (May 21, 2009), is the amount of $66,583.42, plus undetermined pre-judgment interest on the balance of stipulated medical benefits (totaling $15,265.04) not documented in Employee’s agency file. 

SUPPLEMENTARY ORDER DECLARING AMOUNT OF DEFAULT

Employer is in default in the amount of $66,583.42, plus undetermined pre-judgment interest on the balance of stipulated medical benefits (totaling $15,265.04) not documented in Employee’s agency file, in accord with AS 23.30.170(b), as of September 23, 2009.
Dated at Anchorage, Alaska on January 15, 2010.





ALASKA WORKERS’ COMPENSATION BOARD






William J. Soule, Designated Chairman






Pat Vollendorf, Member






Janet Waldron, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Worker’s Compensation Appeals Commission. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Final Order Declaring Amount of Default in the matter of CHARLES G. WEST employee / applicant; v. MIDWAY AUTO PARK SALES & RENTALS, employer; uninsured, defendant; and State of Alaska Workers’ Compensation Guaranty Fund, respondent; Case No. 200817952; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on January     , 2010.






Cynthia Stewart, Office Assistant I
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� D & O at 52-53.  The orders were numbered in the original D & O; here they are lettered to avoid confusion with the factual findings.


� Temporary total disability benefits.


� Original document contained numbered paragraphs; paragraphs are lettered in this decision to avoid confusion with the current factual findings.
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