ALVARADO v. TRIDENT SEAFOODS
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P.O. Box 115512                                                                
Juneau, Alaska 99811-5512

	VICTOR ALVARADO, 

                                                 Employee, 

                                                 Applicant,

                                                   v. 

TRIDENT SEAFOODS CORPORATION,

                                                Employer,

                                                   and 

LIBERTY MUTUAL/LIBERTY 

NORTHWEST INSURANCE COMPANY,

                                                  Insurer,

                                               Defendants.
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200412439
AWCB Decision No.  10-0013
Filed with AWCB Anchorage, Alaska

on January 21, 2010


Employee’s Petition was considered on January 13, 2010, in Anchorage, Alaska.  Attorney Joseph A. Kalamarides represented Victor Alvarado (Employee).   Attorney Jeffrey D. Holloway represented Trident Seafoods Corporation and Liberty Mutual/Liberty Northwest Insurance Company, its insurers (Employer).  Hearing Briefs were presented by both parties. The record closed and deliberations were held on January 13, 2010.   The record was re-opened to accept the Employer’s objection to Issue of Attorney Fees for Hearing on January 13, 2010.  The record was closed again on January 13, 2010.


ISSUES

Employee filed a Petition seeking an SIME based on the difference of opinions of Dr. Andrew C. Bullock, DO, on 01/15/09 and Dr. John Coletti, MD, on 07/20/09.  Dr. Bullock declared employee had a 16% PPI rating from his workplace injury.  Dr. Bullock performed the rating using the 5th Edition AMA Guides.  Dr. Coletti declared employee had a 7% PPI rating from his workplace injury.  Dr. Coletti performed the rating using the 6th Edition AMA Guides.  Employer contends there is no dispute appropriate for an SIME as the two physicians used different AMA Guides in reaching their PPI ratings.  Employee contends the different ratings, albeit from different editions of the AMA Guides, constitute an appropriate basis for an SIME.

1. If the employee filed an untimely petition for an SIME does that bar an SIME?

2. Should the employee’s Petition for an SIME be granted?

3.     Is the employee’s attorney entitled to an award of costs and attorney fees?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1) The employee injured his back on July 27, 2004 when he felt his back “jam after sorting fish species” while working as a bunkhouse processor (Report of Occupational Injury or Illlness, August 6, 2004).

2) On April 5, 2005 employee saw EME physicians Dr. Brian Denekas, MD, and Dr.  Mark Leadbetter, MD, who did not anticipate any permanent partial impairment for employee under the AMA Guidelines, 5th Edition (Dr. Denekas and Dr. Leadbetter’s report, April 5, 2005).

3) Employee saw EME physicians Dr. Leadbetter, MD, and Dr. William Platt, MD on September 28, 2005 and they determined under the “AMA Guidelines, 5th Edition” the employee “has no permanent partial impairment which would be causally related to the July 27, 2004 injury on a more probable than not medical basis.” (Dr. Leadbetter and Dr. Platt’s report, September 28, 2005).

4) On March 6, 2006 employee saw Dr. Sanford Lazur, MD, for an SIME on the issues of: causation, treatment, functional capacity and medical stability.  Dr. Lazur determined employee’s work had caused a permanent change in his pre-existing condition, employee should consult with  an orthopedic spine specialist, employee was not medically stable and not able to “resume the rigors of this occupation (fish processor) and that a physical capacity evaluation might be helpful (SIME report of Dr. Lazur, March 13, 2006).

5) On December 27, 2006 Dr. Robert Eastlack, MD, performed an L4-5 hemilaminectomy with decompression, medial facetectomy, foraminotomy and L4-5 discectomy on employee (Operative Report of Dr. Eastlack, December 27, 2006).

6) Employee saw EME physicians Dr. Platt and Dr. John Coletti, MD, and on May 18, 2007 and they wrote under the “AMA Guides, 5th Edition”  “Given the fact that he (employee) has had surgery, he will have a ratable impairment and this will be determined when he is considered medically stable.” (Dr. Platt and Dr. Coletti’s report, May 18, 2007).

7) Employee saw EME physician Dr. Platt again on August 30, 2007 and he wrote under the “AMA Guides, 5th Edition” “I do anticipate permanent impairment as a result of the July 27, 2004 work injury.  This would be rated when he is deemed medically stable.” (Dr.Platt’s report, August 30, 2007). 

8) Employee saw EME physicians Dr. Platt and Dr. Robert Berselli, MD, again on September 17, 2008 who reported under the “AMA guides, Sixth Edition” the employee’s work injury  “of July 27, 2004, will result in ratable impairment when he is deemed medically stable.” (Dr. Platt and Dr. Berselli’s report, September 17, 2008).

9) On January 15, 2008 the Alaska Workers’ Compensation Board issued a bulletin stating in part: “Effective March 31, 2008 all permanent partial impairment determinations and ratings under AS 23.30.190(b) must be done using the American medical Association’s Guides to the Evaluation of Permanent Impairment, Sixth Edition.” (Alaska Workers’ Compensation Bulletin Number 08-02, January 15, 2008).

10) Employee was seen by his treating physician, Dr. Andrew C. Bullock, DO on January 15, 2009 and Dr. Bullock provided a 16% PPI rating as per “The AMA Guides to the Evaluation of Permanent impairment 5th Edition” (Dr. Bullock’s report, January 15, 2009).
11) Employer served all parties with a copy of Dr. Bullock’s January 15, 2009 report on February 6, 2009 (Medical Summary of employer dated February 6, 2009).
12)  Employee saw EME physician, Dr. Coletti again on July 20, 2009 and Dr. Coletti provided a 7% PPI rating as per “The AMA Guides, 6th edition” (Dr. Coletti’s report, July 20, 2009).
13) Employer served all parties with a copy of Dr. Coletti’s July 20, 2009 report on August 3, 2009 (Medical Summary of employer dated August 3, 2009).
14) On August 3, 2009 employer controverted “Permanent Partial Impairment benefits above the assessed 7% whole rating” based on Dr. Coletti’s 07/20/09 report (Controversion, August 3, 2009).
15) On October 30, 2009 employee filed a Petition checking the box “Examination by Board-selected physician under AS 23.30.095(k).” and then writing “EE – DR. BULLOCK DISPUTE: PPI” & “ER – DR. COLETTI DISPUTE: PPI” and attaching an SIME form and medicals reflecting Dr. Bullock’s 01/15/09 medical report and Dr. Coletti’s 07/20/09 medical report (Petition and Exhibits of employee, Ocotber 30, 2009).
16) The 12/14/09 Prehearing Conference Summary listed “Disputes: 1) Is there a timely request for an SIME & 2) Is an SIME appropriate?”  The summary also noted “Hearing on the Written Record set for 01/13/10 for SIME dispute.”   There was no mention of any other disputes in the summary and there was no correction offered to the summary within ten days of its distribution (Alaska Workers’ Compensation board Pre-Hearing Conference Summary, December 14, 2009).
17) Employee raised the issue of attorney fees and costs for the first time in briefing for this matter (Employee’s Hearing memorandum, January 5, 2010).

18) Employer objected to employee’s introduction of a claim for attorney fees and costs (Employer’s Objection to Issue of Attorney fees for Hearing on January 13, 2010, January 7, 2010).

PRINCIPLES OF LAW

AS 23.30.095 Medical treatments, services, and examinations.

(k) In the event of a medical dispute regarding determinations of . . .  degree of impairment . . . the board may require a second independent medical evaluation be conducted by a physician . . . 

AS 23.30.190 Compensation for permanent partial impairment; rating guides 

(d) When a new edition of the American medical Association Guides described in (b) of this section is published, the board shall, not later than 90 days after the last day of the month in which the new edition is published, hold an open meeting under AS 44.62.310 to select the date on which the new edition will be used to make all determinations required under (b) of this section.  The date selected by the board for using the new edition may not be later than 90 days after the last day of the month in which the new edition is published.

AS 23.30.145.  Attorney fees.  
(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board. . . . When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

       (b) If an employer  . . . otherwise resists the payment of compensation or medical and                                      related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered. 

8 AAC 45.092 Selection of an independent medical examiner.

(g)  if there exists a medical dispute by the employee or employer under in AS 23.30.095(k),

    . . . 

   (2) a party may petition the board to order an evaluation; the petition must be filed within 60 days after the party received the medical reports reflecting a dispute, or the party’s right to request an evaluation under AS 23.30.095(k) is waived;

     . . .

  (3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if

     . . .

       (B) the Board on its own motion determines an evaluation is necessary.

8 AAC 45.122 Rating of permanent impairment.

(b) rating of zero impairment under AMA guides is a permanent impairment A determination and no determination may be made under the Permanent Partial Disability Schedule described in (b) of this section . . .

In Oumar P. Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008) the Appeals Commission held:

     “As we stated in Smith v. Anchorage School District, ‘the statute clearly conditions the employee’s right to an SIME … upon the existence of a medical dispute between the physicians for the employee and the employer.  Moreover, the board would need to find that such a dispute is significant or relevant to a pending claim or petition and that an SIME would help the board resolve the dispute. . . . In the absence of opposing medical opinions between employer and employee physicians, there cannot be a medical dispute.  Therefore, the board properly found that there was no qualifying medical dispute.”


ANALYSIS

1. If the employee filed an untimely petition for an SIME does that bar an SIME?

The employee’s petition for an SIME was filed with the board on October 30, 2009.
  There were two medical reports referenced in the SIME Petition.  One of the reports by Dr. Bullock was dated January 15, 2009.
  The other report by Dr. Coletti was dated July 20, 2009.
  

Dr. Bullock’s report was served on all parties in an employer medical summary dated February 6, 2009.
  Dr.  Coletti’s report was served on all parties in an employer medical summary dated August 3, 2009.
  It appears the SIME Petition was filed about eighty-nine (89) days after service of the medical summary with the most recent medical report in dispute.  8 AAC 45.092(g)(2) requires  a Petition for an SIME must be filed within sixty days after the party receives the medical reports that indicate the dispute.   Employee has presented no evidence to suggest the last medical report was received by employee less than sixty days before the Petition for an SIME was filed.  The employee’s Petition for an SIME was untimely under  8 AAC 45.092(g)(2). 

Under 8 AAC 45.092(g)(3)(B) the board still has the option of ordering an SIME if the board believes it is necessary.

2. Should the employee’s Petition for an SIME be granted?

The board does not find an SIME is necessary in this case at this time.  Employee contends there is a dispute about PPI ratings.  The two ratings presented in the SIME petition are apples and oranges.  Dr. Bullock performed his rating using the 5th edition to the AMA guides.
  Dr. Coletti performed his rating using the 6th edition to the AMA guides.
  There is not yet a dispute that would make an SIME necessary.  

Employee’s Hearing Memorandum argues that there are six different medical opinions that would warrant a basis for an SIME.
   Four of the six medical opinions cited were not referenced in employee’s original petition.  The first three of the four other reports reference the 5th edition of the AMA guides.   

The first report to discuss employee PPI was a September 28, 2005 EME report by Dr. Leadbetter and Dr. Platt which asserted there was no PPI under the 5th edition of the AMA Guides.
  Under 8 AAC 45.122 a zero PPI rating is a rating, which in theory could be the basis of a dispute with another different rating.

The second EME report referenced by employee’s Memorandum was by Dr. Platt and Dr. Coletti on May 18, 2007, also under the 5th edition to the AMA Guides.  This was not a rating but rather a prediction of a rating.
 

The third EME report referenced by employee’s Memorandum was Dr. Platt’s August 30, 2009 prediction that under the 5th edition AMA Guides he still anticipated a PPI rating.
  This was not a rating, but only another prediction of one.

The fourth report referenced by employee’s Memorandum was an EME report by Dr. Platt and Dr. Berselli referencing the 6th edition AMA Guides and also predicting a rating in the future.

The fifth and sixth reports referenced in employee’s Memorandum are the reports cited in the Petition for the SIME from Dr. Bullock and Dr. Coletti.   Of the four prior reports referenced by employee’s Memorandum three are not ratings but merely predictions of ratings and not a basis for a dispute.  The one report of a zero rating, which might be a basis for a dispute was Dr. Leadbetter and Dr. Platt’s report of September 28, 2005.  That rating was done under the 5th edition of the AMA guides in a time period when the 5th edition guides applied.  It was also done before employee’s December 27, 2006 surgery after which the same EME physicians who had previously predicted a zero rating revised their opinions to anticipate a rating which would be appropriate because of the surgery.

The two post surgery ratings (Dr. Bullock 01/15/09 & Dr. Coletti 07/20/09) were both done after March 31, 2008 when the 6th edition of the AMA guides was established by the board as the appropriate tool for PPI ratings.
  Dr. Bullock arrived at his 16% PPI rating for employee using the 5th edition guides when he should have used the 6th edition.  Dr. Bullock used the wrong edition of the AMA guides.   

The board declines to create a dispute between Dr. Leadbetter and Dr. Platt’s zero % pre-surgery PPI rating and the 16% post surgery PPI rating by Dr. Bullock even though both used the 5th edition AMA guides because employer does not defend or claim a zero rating is appropriate after the surgery.

The board does not accept that there is currently a medical dispute about PPI ratings that would make an SIME necessary. 

As noted in Bah v. Trident Seafoods, “In the absence of opposing medical opinions between employer and employee physicians, there cannot be a medical dispute.”
  Here there is, as in Bah, an absence of opposing medical opinions.  A rating done under the wrong guides is not an opposing opinion to rating done under a different edition of the impairment guides.  

 The board reserves the right to order an SIME if employee can produce a proper PPI rating done under the 6th edition of the AMA guides.

3. Is the employee’s attorney entitled to an award of costs and attorney fees?

Employee has not prevailed on the Petition for an SIME.  Attorney fees and costs will not be awarded.  It should be noted for the record employee did not mention attorney fees and costs as an issue prior to submission of Employee’s Hearing Memorandum.  Attorney fees and costs were not an issue set to be considered by the board or employer.  Introduction of the issue of attorney fees and costs for the first time on the date the record was scheduled to be closed would have denied employer an opportunity properly to respond except by use of a supplemental pleading after the scheduled hearing on the written record.   

CONCLUSIONS OF LAW

1. The employee filed an untimely petition for an SIME.

2. The employee’s Petition for an SIME is not appropriate.  The board reserves the right to order an SIME if employee obtains a proper rating under the 6th edition of the AMA guides which is disputed by employer.

3.   Employee request for attorney fees and costs is denied and dismissed. 
                                                                       ORDER

1. The employee’s Petition for an SIME is denied and dismissed.  The board reserves the right to order an SIME if employee obtains a proper rating under the 6th edition of the AMA guides which is disputed by employer.

2.  Employee request for attorney fees and costs is denied and dismissed.

Dated at Anchorage, Alaska on January 21, 2010.





ALASKA WORKERS' COMPENSATION BOARD






Talis Colberg,






Designated Chairman






Bob Weel, Member






Kiana Peacock,  Member

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of VICTOR ALVARADO employee / applicant v. TRIDENT SEAFOODS CORPORATION, employer ; LIBERTY MUTUAL/LIBERTY NORTHWEST INSURANCE COMNPANY, insurer / defendants; Case No. 200412439; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 21, 2010.






Jean Sullivan, Clerk
� Petition for SIME by employee, dated 10/30/09.


� Physician letter by Dr. Bullock, dated 01/15/09.


� EME report by Dr. Coletti, dated 07/20/09.


� Medical Summary by employer, dated 02/06/09.


� Medical Summary by employer, dated 08/03/09.


� Report of Dr. Bullock, dated 01/15/09.


� EME report of Dr. Coletti, dated 07/20/09.


� Employee’s Hearing Memorandum, dated 01/05/10.


� EME of Dr. Leadbetter and Dr. Platt dated 09/28/09.


� EME of Dr. Platt and Dr. Coletti, dated 05/18/07.


� EME of Dr. Platt, dated 08/30/07.


� EME of Dr. Platt and Dr. Berselli, dated 09/17/08.


� See EME’s of 05/18/07,08/30/07 & 09/17/08.


� Alaska Workers’ Compensation Bulletin Number 08-02, 01/15/08.


� Oumar P. Bah v. Trident Seafoods Corp., Alaska Workers’ Compensation Appeals Commission Dec. No. 73, page 4 (02/27/08).
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