GILBERT P. SIEMENS v. YOU DON’T KNOW JACK, INC., ET AL
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GILBERT P. SIEMENS, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

YOU DON’T KNOW JACK, INC.;

                                                  Employer,

                                                   and 

REPUBLIC INDEMNITY CO. OF AMERICA;OHIO CASUALTY INS. CO., 

                                                  Insurer,

                                                    v.

J. C. MARKETING/JAMES COTTRELL, IV,

                                                  Employer,

                                                  and

OHIO CASUALTY/LIBERTY 

NORTHWEST, 

                                                   Insurer,

                                                      Defendants.
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	FINAL DECISION AND ORDER

ON RECONSIDERATION &

MODIFICATION

AWCB Case Nos.  200704638, 200818556
AWCB Decision No.  10-0014 

Filed with AWCB in Anchorage, Alaska

on January  21, 2010


Employer J. C. Marketing’s (J. C.) January 4, 2010, “Petition for Reconsideration Under 44.62.540 of Board Order That Dr. Blackwell’s Deposition be Taken Within Thirty (30) Days of the Decision and Order” was heard on the written record on January 7, 2010, in Anchorage, Alaska.  Attorney Michael Patterson represented Gilbert Siemens (Employee).   Attorney Tasha Porcello represented J. C. and its insurer.  Attorney Erin Egan represented the employer You Don’t Know Jack and its insurer (Jack).  No witnesses testified.

ISSUE

J. C. contends the December 17, 2009 D & O allowing it 30 days from that date to depose Fred Blackwell, M.D., should be reconsidered because J. C. “affirms” Dr. Blackwell is not available for deposition until January 26, 2010.  Therefore, J. C. contends it is impossible to meet the 30 day requirement and order (2) should be reconsidered.  A Workers’ Compensation Officer II inquired of Employee and Jack as to any objections to J. C.’s Petition; on January 8, 2010, both Employee and Jack advised they had no objection to the requested relief.

The sole issue is:  Shall order (2) of the  December 17, 2009 Decision and Order (D & O) allowing Employer J. C. 30 days from the date of the D & O to depose Dr. Blackwell be reconsidered pursuant to AS 44.62.540, or modified pursuant to AS 23.330.130?  

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1) On December 17, 2009, Siemens v. You Don't Know Jack, Inc., AWCB Decision No. 09-0197 issued (AWCB Decision No. 09-0197 (December 17, 2009).

2) On page 17, order (2), the decision stated: “J. C. shall have 30 days from this decision’s date to depose Dr. Blackwell at its expense, should it so desire” (id. at 17, n. 2)

3) On January 4, 2010, J. C. timely filed a petition requesting reconsideration and affirming Dr. Blackwell was unavailable to be deposed until January 26, 2010, thus rendering compliance with this part of the board's order impossible (Petition, January 4, 2010).

4) J. C. requested relief through reconsideration, with an open-ended ability to depose Dr. Blackwell at the parties’ mutual convenience, up to the time of hearing, and neither Employee nor Jack had any objection (id.).

5) It has been more than one year since payment of any benefits listed in §130 to employee (record).

6) J. C.’s request is reasonable (record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

3) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.130.  Modification of awards. (a) Upon its own initiative, or upon the application of any party in interest . . . because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation. . . .

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."  The court went on to say:

The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  
3 A. Larson, The  Law of Workmen's Compensation Section 81.52 at 354.8 (1971).

Id., at 169.


AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

Sec. 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. . . .

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

Shall order (2) of the December 17, 2009 D & O allowing Employer J. C. 30 days from the date of the D & O to depose Dr. Blackwell be reconsidered pursuant to AS 44.62.540, or modified pursuant to AS 23.30.130?  

The short answer is yes.  The law allows a party to seek reconsideration of an administrative decision.  Typically, such “reconsideration” focuses on alleged abuse of discretion, or a legal error.  By comparison and contrast, the law also allows a party to request “modification” of an administrative decision, typically based upon an alleged mistake in the agency's determination of a fact.  In both instances, under both statutes, the agency may invoke the need for reconsideration or modification sua sponte, subject to prescribed time limitations.

However, in this case J. C. does not suggest the decision subject of its petition makes a legal error in respect to the time deadline for deposing Dr. Blackwell.  J. C.’s petition raises a mistake as to a factual determination, i.e., Dr. Blackwell is simply not available until after the 30 day limit imposed on J. C. to depose him.  Consequently, this is a somewhat unusual situation.  Clearly, J. C. requested relief in a timely fashion, J. C.'s request is reasonable, and neither Employee nor Jack has any objection to the request.  The statute providing for reconsideration does not precisely fit the requested relief as J. C. does not allege abuse of discretion or a legal error; the statute providing for modification also does not specifically fit in this instance, because there has been no order rejecting a claim and it has been more than one year since the payment of any statutorily delineated benefits to Employee.

Nevertheless, in light of the legislative intent to: provide quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers; decide cases on their merits; construe the Act impartially and fairly to all parties; provide all parties due process; and conduct investigations, inquiries, or hearings in the manner by which the parties’ rights may best be ascertained, J. C.’s requested relief will be granted.  Manifest injustice may result to one or more parties if Dr. Blackwell's deposition is not allowed within a reasonable timeframe, given his unavailability.  Therefore, the specific time limitations and requirements in respect to reconsidering or modifying order (2) in D & O No. 09-0197 (December 17, 2009) are “waived or modified” to the limited extent necessary to provide J. C. the relief it seeks.

CONCLUSIONS OF LAW

Order (2) of the December 17, 2009 D & O allowing Employer J. C. 30 days from the date of the D & O to depose Dr. Blackwell will be reconsidered and modified under AS 44.62.540 and AS 23.330.130, pursuant to authority granted in 8 AAC 45.195. 

ORDER

1) Order (2) on page 17 of AWCB Decision No. 09-0197 (December 17, 2009) is reconsidered and modified based upon Dr. Blackwell's unavailability for deposition.

2) J. C. may depose Dr. Blackwell at its own expense, should it so desire, at a mutually convenient time to all parties and Dr. Blackwell, up to five working days prior to the hearing on the merits.

Dated at Anchorage, Alaska on January  21, 2010.





ALASKA WORKERS’ COMPENSATION BOARD






William Soule,






Designated Chairman






Dave Kester, Member






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration & Modification in the matter of GILBERT P. SIEMENS Employee / applicant v. YOU DON’T KNOW JACK, INC.; J. C. MARKETING, DBA, employers; REPUBLIC INDEMNITY CO OF AMERICA; OHIO CASUALTY INS. CO., insurer / defendants; Case Nos. 200704638, 200818556; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on January 21, 2010.








Kimberley Weaver, Clerk
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