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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LINDA S. ROCKSTAD, 

                                               Employee, 

                                               Petitioner,          

                                               v. 

CHUGACH EARECKSON SUPPORT

SERVICES,

                                               Employer,

                                               and 

ZURICH AMERICAN INSURANCE CO.,

                                              Insurer,
                                              Respondent.
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)
	FINAL DECISION AND ORDER

ON RECONSIDERATION AND

MODIFICATION

        AWCB Case No.  200320305

        AWCB Decision No.  10-0015 

         Filed with AWCB Anchorage, Alaska

         on January 22, 2010


The Alaska Workers’ Compensation Board issued its Final Decision and Order, AWCB Decision No. 09-0195, on December 16, 2009.  On January 4, 2010, Linda S. Rockstad (Claimant) filed a Request for Reconsideration, alleging abuse of discretion and mistakes of law; and a Request for Modification, alleging mistakes of fact and Employer misconduct.  On January 12, 2010, Employer and insurer (collectively “Employer”) filed an Answer to the Petition for Reconsideration and Modification, and requested a preliminary order specifying the issues for which reconsideration and modification may be considered; whether and to what extent new evidence will be permitted; and whether the board seeks any briefing or oral argument.  On January 20, 2010, Claimant filed a Reply to Employer’s Answer to the Petition for Reconsideration and Modification. Claimant is represented by non-attorney representative Mary Thoeni.  Employer is represented by Robert J. Bredesen, Esq.  The Requests for Reconsideration and Modification were heard on the written record on January 20, 2010, when the record closed after all pleadings were filed.   

ISSUES

Claimant contends the Board abused its discretion by relying on the reports and testimony of Stephen Fuller, M.D.; by allowing Employer’s Hearing Brief, although filed in a three-ring binder rather than top center two hole punched; by requiring Claimant’s non-attorney representative to swear a modified oath; by permitting Employer to utilize a computer to organize and video screens to display exhibits; and by engaging in ex parte communication with Employer’s counsel.

Claimant further contends the decision was based on mistakes of law, including an unlawful change in the Board panel; erroneous reliance on multiple predictions of medical stability; incorrect application of the remote site doctrine; and unlawful Employer change of physicians. 

Claimant further contends a multitude of the Board’s factual findings were not supported by substantial evidence, the Board misrepresented evidence in a manner most favorable to Employer, and Employer intentionally withheld evidence.


Employer contends the Petition is without merit and should be ignored.  Employer requests an opportunity to be heard on any matters the Board deems worthy of additional consideration or modification.  It requests a preliminary order specifying the issues for which reconsideration or modification will be considered; whether and to what extent new evidence will be permitted; and whether briefing or oral argument is necessary.

1.
Was it an abuse of discretion for the Board to rely on the reports and testimony of Stephen Fuller, M.D.?

2.
Was it an abuse of discretion to accept Employer’s Hearing Brief, filed in a three ring binder rather than top center two hole punched?

3.
Was non-attorney representative Mary Thoeni subjected to unlawful discrimination when required to swear a modified oath?

4.
      Was it an abuse of discretion to permit Employer to use a computer and video monitors to display evidence?

5.
Did the Division engage in ex parte communication with Employer’s counsel?

6.
Was it a mistake of law to appoint a new designated chair to hear the merits of the claim?

7.
Was it error to “rely… on multiple predictions of medical stability, which turned out to be incorrect?” 

8.  
Was the “remote site doctrine” incorrectly applied?

9.
Did Employer unlawfully change EME physicians? 

10.
Were facts misrepresented in a manner most favorable to Employer, such that the  Board’s factual findings are not supported by substantial evidence?

11.
Did Employer withhold evidence?

12.
Should AWCB Decision No. 09-0195 be reconsidered or modified?

FINDINGS OF FACT

The Decision and Order in Rockstad v. Chugach Eareckson Support Services, AWCB Decision No. 09-0195 (December 16, 2009), is incorporated herein by reference.  The following are relevant to Claimant’s Petition, and are found by a preponderance of the evidence:

1) Claimant did not object to the composition of the Board panel at the hearing. 

2) Claimant did not object to the request her non-attorney representative swear a modified  oath at the hearing.
3) Claimant did not object to Employer’s use of a computer to organize and video screens to display exhibits at the hearing.
4) On December 16, 2009, Final Decision and Order AWCB Decision No. 09-0195 issued.

5) On January 4, 2010, Claimant filed a Request for Reconsideration, alleging abuse of discretion and mistakes of law; and a Request for Modification, alleging mistakes of fact and Employer misconduct; delineated in 26 pages of argument.

6) On January 12, 2010, Employer filed an Answer to Employee’s Petition for Reconsideration and Modification, requesting a preliminary order specifying the issues for which reconsideration or modification would be considered; whether and to what extent new evidence would be permitted; and whether the board sought any briefing or oral argument.  

7) On January 20, 2010, Claimant filed a “Reply to Employer’s Answer to Employee’s Petition for Reconsideration and Modification.” 

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that


(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;


(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;


(3) this chapter may not be construed by the courts in favor of a party;


(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board. (a) The Alaska Workers’ Compensation Board consists of a southern panel of three members sitting for the first judicial district, two northern panels of three members sitting for the second and fourth judicial district, five southcentral panels of three members each sitting for the third judicial district, and one panel of three members that may sit in any judicial district.  Each panel must include the commissioner of labor and workforce development or a hearing officer designated to represent the commissioner, a representative of industry, and a representative of labor… 

 (b)  The commissioner shall act as chair …of each panel.  The commissioner may designate a representative to act for the commissioner as chair…The commissioner may designate hearing officers to serve as chairs of panels for hearing claims...   

 (e) A member of one panel may serve on another panel when the commissioner considers it necessary for the prompt administration of this chapter.  Transfers shall be allowed only if a labor or management representative replaces a counterpart on the other panel.

(f)  Two members of a panel constitute a quorum for hearing claims and the action taken by a quorum of a panel is considered the action of the full board.

(g)  A claim may be heard by only one panel.

AS 23.30.095.  Medical treatments, services, and examinations.  (a)  …When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians…

 (e)  The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians…

AS 23.30.122.  Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.” Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).
AS 23.30.128.  Commission proceedings. (b) …The board’s findings regarding the credibility of testimony of a witness before the board are binding on the commission. The board’s findings of fact shall be upheld by the commission if supported by substantial evidence in light of the whole record…
The Alaska Workers’ Compensation Appeals Commission (commission) must uphold the Board’s findings of fact if they are supported by substantial evidence in light of the whole record.  The commission examines “the evidence objectively so as to determine whether a reasonable mind could rely upon it to support the board’s conclusions.”  The commission “will not reweigh conflicting evidence, determine witness credibility, or evaluate competing inferences from testimony because those functions are reserved to the board.”    Church v. Arctic Fire and Safety, AWCAC Decision No. 126 (December 31, 2009) at 11, citing Lindhag v. State, Dep't of Natural Res., 123 P.3d 948, 952 (Alaska 2005) (quoting Robinson v. Municipality of Anchorage, 69 P.3d 489, 493 (Alaska 2003)). 

AS 23.30.130.  Modification of awards. (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.  

The Alaska Supreme Court discussed AS 23.30.130(a)  in  Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."  The court went on to say:

The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The  Law of Workmen's Compensation Section 81.52 at 354.8 (1971). Id. at 169.

AS 23.30.135.  Procedures before the board.  (a) In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation  or inquiry  or  conduct  its  hearing  in  the manner  by which it may best ascertain the rights of the parties. . . . 

AS 44.62.540.  Reconsideration. (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

An “abuse of discretion” in the context of the Alaska Workers’ Compensation Act, has been defined as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 and accompanying test (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 
8 AAC 45.082.  Medical treatment.  

(b)  In this section “provider” means any person or facility as defined in AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.


(c)  Physicians may be changed as follows:


…


(3)  For an employee injured on or after July 1, 1988, an employer’s choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.

8 AAC 45.114.  Legal Memoranda.  Except when the board or its designee determines that unusual and extenuating circumstances exist, legal memoranda must:

(1)  be filed and served at least five working days before the hearing…

(2)  not exceed 15 pages, excluding exhibits, unless at a prehearing the board or its designee determined that unusual and extenuating circumstances warranted a longer memorandum; if the board or its designee granted permission at prehearing to file a legal memorandum exceeding 15 pages, excluding exhibits, it must be accompanied by a one-page summary of the issues and arguments;

(3)  be on 8 ½ by 11-inch paper of at least 16-pound weight, have margins of at least one inch on all sides, exclusive of headers and page numbers, and have spacing of not less than one and one-half lines, except that quotations may be single-spaced and indented;

(4)  display the text in clear and legible hand printing or writing in black or blue ink or in black typeface equivalent in size to at least 12 point Courier or 13 point Times New Roman or New Century Schoolbook; and

(5)  be accompanied by two copies, preferably duplex copies.
8 AAC 45.150.  Rehearings and modification of board orders. 


(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  

…



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 



(1)
the facts upon which the original award was based; 



(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 



(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  


(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  


(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

8 AAC 45.900.  Definitions.  (a)  In this chapter…
 (2)  “board” means any single three-member panel, or quorum thereof, of the Alaska Workers’ Compensation Board;

 (5)  “claim”  includes any matter over which the board has jurisdiction; 
Alaska Rules of Civil Procedure.  Rule 76.  Form of Papers.

(a)   Form in General.  All pleadings…presented for filing…must conform to the following requirements: …   


(7)  Two-Hole Punched:  Documents must be two-hole punched at the top center of each page.

Alaska Workers’ Compensation Division Bulletin 09-08 (May 26, 2009).

The Division of Workers’ Compensation has recently instituted a revised filing system in Anchorage and plans to incorporate the system state-wide later this year.  To minimize the added burden the new system places on file clerks, effectively (sic) immediately all claims, petitions, memoranda, medical reports and other papers and documents presented for filing with the division must be two hole-punched at the top center of each page as required under rule 76(a)(7) of the Alaska Rules of Civil Procedure.

Beginning July 1, 2009, any documents presented for filing that are not two-hole punched will be rejected.  This Bulletin does not apply to unrepresented parties.

Alaska Bar Rules.  Rule 5.  Requirements for Admission to the Practice of Law.


(c)  The Board [of Governors] may conduct a character investigation of an applicant, or may continue such an investigation, after the applicant has been permitted to take, or has passed, the examination prescribed by the Board…The fact that the Board has permitted the applicant to take the examination, and has given the applicant notice that he or she has passed the examination, shall not thereafter preclude the Board from denying the admission of the applicant on the grounds of character and fitness as set forth in Bar Rule 2(1)(d)…

Section 3.   Each applicant ordered admitted to the practice of law shall take the following oath before any state or federal judicial officer:

I do affirm:

…

I will adhere to the Rules of Professional Conduct in my dealings with clients, judicial officers, attorneys and all other persons;

I will maintain the respect due to courts of justice and judicial officers;

I will not counsel or maintain any proceedings that I believe are taken in bad faith or any defense that I do not believe is honestly debatable under the law of the land;

I will be truthful and honorable in the causes entrusted to me, and will never seek to mislead the judge or jury by an artifice or false statement of fact or law;

…

I will be candid, fair, and courteous before the court and with other attorneys, and will advance no fact prejudicial to the honor or reputation of a party or witness unless I am required to do so in order to obtain justice for my client;

I will uphold the honor and maintain the dignity of the profession, and will strive to improve both the law and the administration of justice.

ANALYSIS

1.
Was it an abuse of discretion for the Board to rely on the reports and testimony of Stephen Fuller, M.D.?

Claimant contends it was an abuse of discretion to rely on the reports and testimony of Stephen Fuller, M.D., no longer a practicing orthopedic surgeon, who Claimant alleges testified falsely.
  The Board has the sole power to determine the credibility of a witness.  AS 23.30.122.  The Board was aware Dr. Fuller was retired from the performance of surgery at the time of his examination of Claimant in this case. Nevertheless, the Board concluded Dr. Fuller’s opinion, based on his physical examination and findings, and his extensive and thorough review of the medical records and other evidence as more fully described in AWCB Decision No. 09-0195, should be accorded the most weight in weighing the evidence.  Dr. Fuller was credible and persuasive in his reports and testimony before the Board.

Citing Zerbinos v. Lewis, 394 P.2d 886, 888 (Alaska 1964); Maddocks v. Bennett, 456 P.2d 453, 456 (Alaska 1969); and Davis v. Chism, 513 P.2d 475, 485 (Alaska 1973) Claimant further contends it was an abuse of discretion to rely on expert witness testimony where “the facts on which an opinion is based are not within the expert witness’s own personal knowledge, such facts must have been supplied by other evidence and then presented to the witness hypothetically before his opinion may be received.” 

Claimant’s arguments and cited cases are inapposite.  Dr. Fuller examined the entire medical record, interviewed and examined Claimant, viewed Claimant’s videotaped deposition and several sub rosa videotapes of Claimant’s daily activities, and testified to his observations from the medical records, his physical examination, and his observations from the videotapes.  He then rendered a professional opinion based on this evidence, and was cross-examined by Claimant.  Unlike in the cases cited, questions posed to Dr. Fuller, and answers given were not hypothethical, but based upon his review of the medical record.  Moreover, the fact-finder in this case, just as the jury in Davis, is the sole arbiter of “what weight to give an expert’s opinion.”  Davis at 485.  

2.
Was it an abuse of discretion for the Board to accept Employer’s Hearing Brief, filed in a three ring binder rather than top center two hole punched?   

Employer’s Hearing Brief and accompanying exhibits were filed with the Board and supplied to Claimant in a 3-inch, 3-ring binder.  In a preliminary motion at the start of the hearing, Claimant sought to have Employer’s Hearing Brief stricken for its failure to comply with Bulletin No. 09-08.  The motion was denied.

It was not an abuse of discretion or an example of bias for the Board to allow Employer’s Hearing Brief.  At the time of hearing the Hearing Brief had already been filed and accepted, not rejected, by the receiving clerk at the Board.  An internal review reflects Bulletin 09-08 has not been uniformly enforced at least in the Anchorage office, particularly with voluminous files such as the file in this case, which is contained in four bankers’ boxes.  While Employer’s Hearing Brief did not strictly comply with Bulletin 09-08’s top center two-hole punch “rule,” it is noted that 8 AAC 45.114, a lawfully enacted regulation pertaining to the filing requirements for Legal Memoranda, makes no such mandate.  A Bulletin, enacted for the purpose of managing internal procedures, does not carry the full force of law. 
Moreover, the law mandates workers’ compensation cases be decided on their merits.  Hearings must be impartial and fair to all parties.  All parties must be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.  Pursuant to 8 AAC 45.195, the Board, in its discretion, may waive procedural rules where manifest injustice would result.  Rejecting Employer’s Hearing Brief simply because the number and location of punch holes for filing purposes would have been manifestly unjust, and would have deprived Employer of the right to have its arguments fairly considered.  Employee’s brief would not have been rejected had it been similarly bound.

3.  Was non-attorney representative Mary Thoeni subjected to unlawful discrimination when required to swear a modified oath?

Claimant argues her lay advocate, Mary Thoeni, was subjected to unlawful discrimination when, at the outset of the hearing, she was asked to swear the following oath pertaining to her representation of Claimant:

“Do you swear or affirm that your representations to the Board will be the truth, the whole truth and nothing but the truth?

Ms. Thoeni argues such an oath subjects her, a non-attorney representative, to criminal prosecution for perjury, and if convicted, loss of citizenship rights; whereas attorneys, who are not required to swear an oath before the Board because they have sworn an oath before a judicial officer before admission to the bar, involves, at a maximum, only a loss of the right to practice law.

Ms. Thoeni was not the subject of discrimination.  The law requires hearings be conducted in the manner by which parties’ rights may best be ascertained.  AS 23.30.135.  It is not only non-attorney representatives who are asked to swear an oath to be truthful in their representations.  Attorneys who have not been admitted to the Alaska Bar and have not sworn an oath to uphold the law and the canons of professional responsibility are also sworn.  As parties’ advocates, non-attorney representatives and non-admitted attorneys are asked to swear an oath to ensure they adhere to rules of professional conduct similar to that of admitted attorneys against whom they practice.  The purpose is to ensure integrity and administration of justice, not to hold non-attorneys and non-admitted attorneys to any higher level of scrutiny or punishment.  Indeed, attorneys who commit perjury are just as subject to criminal prosecution as non-attorneys who commit perjury.  

4.
Was it an abuse of discretion to permit Employer to use a computer and video monitors to display evidence?

Claimant further alleges it was prejudicial to permit Employer to utilize a computer and video monitors to display evidence over Claimant’s objections.    As an initial matter, the record does not reflect Claimant objecting to Employer’s use of a computer and video monitor to display evidence.  However, had such an objection been lodged, it would not have been error to overrule the objection.  It is undisputed the evidence in this case, and the agency’s file, are voluminous.  The oral hearing alone took 14 hours over two days.  Including deposition testimony, the parties presented more than 20 witnesses.  Employer used a computer to marshal and present its evidence.  Employer provided individual video display monitors to all participants.  Claimant does not explain in what manner she was prejudiced by Employer’s reliance on a computer to organize its exhibits, or on its use of video monitors to display exhibits, other than to aver “many [claimants] are not computer literate.”  Claimant’s Request for Reconsideration and Request for Modification, at 7.  Claimant does not argue she is computer illiterate, or she was unable to view exhibits displayed on the video monitor provided for her use.  Indeed, her claim is based in part on her allegation she was not provided an ergonomic computer work station. Claimant was not prejudiced by Employer’s use of a computer and video display monitors, and there is no merit to Claimant’s assertion of error.

5.  Did the Division engage in ex parte communication with Employer’s counsel?

Claimant asserts an unlawful ex parte communication occurred when a Workers’ Compensation Officer II, after the record closed, requested from Employer’s counsel’s office transmission of an electronic transcript of the depositions of SIME physicians Wilson and Ling, and of the Report of Occupational Injury, all of which were already on file with the Board, but had been temporarily misplaced.  Employer contends the request was not an improper ex parte communication because it did not include any comment or argument, but involved simply the transmission of an electronic copy of already-filed deposition transcripts; the transcripts had already been received into evidence; and Claimant relied on those deposition transcripts in her case in chief.  

Employer’s points are well-taken.  Moreover, Employer’s response, which conveyed the requested information to the Division, was simultaneously copied to Claimant’s representative.  However, while Employer is technically correct, and the concept of ex parte contact does not apply to mere “housekeeping” matters, the better practice would have been for the Division’s request to have been directed toward both parties.  Claimant neither alleges nor suffered prejudice from this communication.  Only evidence in Claimant’s agency file, and arguments and evidence presented at hearing, were relied upon in formulating the final decision.  

6. Was it a mistake of law to appoint a new designated chair to hear the merits of the claim? 

There have been eight prior hearings (including written record hearings) in this case since the first hearing in December, 2007.  All prior hearings involved procedural matters and resulted in  written Decisions and Orders, described more fully at footnote 1 in AWCB Decision No. 09-0195.  In all prior hearings the panel consisted of Member from Industry, Linda Hutchings; Member from Labor, Patricia Vollendorf; and now Chief of Adjudications Janel Wright, as Chair.  The hearing on the claim’s merits was heard on September 16-17, 2009, with a panel consisting of Member from Industry, Linda Hutchings; Member from Labor, Patricia Vollendorf; and Hearing Officer Linda Cerro, as Chair.

Claimant argues it was a violation of the law’s requirement a claim be heard by only one panel, for the chair to have been changed without prior notice to the parties, when the original chair was still employed by the State.  Claimant is in error.  Only one panel heard Claimant’s petitions, and only one panel heard her claim.

The law mandates formation of three southern, three northern and five southcentral Board panels, each panel consisting of three members.  Each panel is comprised of the Commissioner of Labor and Workforce Development or his hearing officer designee, one member from industry, and one member from labor.  The Commissioner or his designee must act as the chair of each panel.

The panels of all eight previous hearings, as well as the panel hearing the merits of the claim in September, 2009, have been the same, consisting of (1) the Commissioner of Labor and Workforce Development or his designee; (2) member from industry Linda Hutchings; and (3) member from labor Patricia Vollendorf.  However, even if the statute were interpreted as requiring the same designee at every hearing in a particular case, the composition of the September panel, with Linda Cerro as Chair, was not unlawful.  A member of one panel may serve on another panel when the Commissioner considers it necessary for the prompt administration of the Act.  Transfers to panels are allowed, so long as a labor or management representative replaces a counterpart.  The assignment of Hearing Officer Linda Cerro as chair, on behalf of the Commissioner, did not abrogate this rule.  Indeed, not only was there no interchange of  labor or management representatives, the same labor and management representatives, Ms. Hutchings and Ms. Vollendorf, have participated in all prior hearings in this case, as well as the hearing on the merits of the claim.   Two members of a panel constitute a quorum for hearing claims, and the action taken by a quorum of a panel is considered the action of the full board.

7.  Was it error to “rely …on multiple predictions of medical stability, which turned out to be incorrect?”  

Citing Wollaston v. Schroder Cutting Inc., 42 P.3d 1065 (Alaska 2002), and Thoeni v. Consumer Electronic Services, 151 P.3d 1249 (Alaska 2007), Claimant contends it was error to rely on multiple predictions of medical stability, which turned out to be incorrect.  Claimant does not explain to what “predictions” of medical stability she is referring, or how they “turned out to be incorrect.”  Claimant’s allegation is without merit.

An issue at hearing was whether Claimant’s employment caused her to suffer right deQuervain’s (DQ) tenosynovitis, right lateral epicondylitis, right medial epicondylitis, ganglion cyst, complex regional pain syndrome, neuroma, neuritis or injury-related mood disorder.  Claimant’s employment caused only a temporary exacerbation of her pre-existing DQ tenosynovitis, which resolved with conservative treatment in September, 2003.  Rockstad v. CESS, AWCB Decision No. 09-0195 (December 16, 2009).   Claimant’s employment caused only a brief episode of right lateral epicondylitis in February, 2003, which resolved. Id. Claimant’s employment was not a substantial factor in bringing about any persistent right lateral epicondylitis, or any right medial epicondylitis, ganglion cyst, complex regional pain syndrome, neuroma, neuritis or injury-related mood disorder. Id. Claimant attained medical stability with respect to her DQ tenosynovitis following the conservative treatment efforts initiated by ANP Dana Campbell in August, 2003, and continued by Dr. Kase in September, 2003, after which she returned to her pre-injury status of transient episodes of right thumb and wrist pain, which pre-dated by as much as 10 years her report of right wrist pain to Dana Campbell in August, 2003.  Id. This finding of medical stability was not based upon a “prediction” of medical stability, but was based on Dr. Fuller’s medical opinion Claimant attained medical stability from the August, 2003 episode of DQ tenosynovitis in September, 2003.  Because Claimant’s other reported conditions were found not work-related, no findings or conclusions were made concerning medical stability of any other conditions.

8.  Was the “remote site doctrine” incorrectly applied?

Claimant does not explain her assertion “the remote site doctrine” was incorrectly applied, but simply cites four Alaska Supreme Court cases, which she neither compares nor contrasts with the instant case.  The Court summarized the remote site doctrine in Doyon Universal Services v. Allen, 999 P.2d 764 (Alaska 2000), where it affirmed a finding an employee’s intestinal obstruction occurred as a result of his eating Brussels sprouts served in the employer’s remote site mess hall:  

The crux of this doctrine is that everyday activities that are normally considered non-work-related are deemed a part of a remote site employee’s job for workers’ compensation purposes because the requirement of living at the remote site limits  an employee’s activity choices. Id. at 769. 

A review of the cited cases does not reveal what Claimant’s argument may be; the cases cited appear inapposite.  In Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145 (Alaska 1989) the Court upheld the  decision the employee’s neck injury, sustained in an automobile accident when he was returning to his home in Wasilla from an EME appointment in Anchorage, was non-compensable, because the employee, for purely personal reasons, delayed his return trip for five days.  Although the court affirmed the tenet medical travel for treatment of work-related injuries is covered under the Alaska Workers’ Compensation Act, the employee’s five-day delay represented a non-compensable deviation from an otherwise compensable trip under the “deviation exception” to coverage under the Act for travel to receive medical treatment for a work-related injury. Id. at 1149.  

The facts in Malone v. Lake and Peninsula Borough School Dist., 977 P.2d 733 (Alaska 1999) are similarly dissimilar to the instant case.  Mrs. Malone was injured, and her husband killed, in an airplane accident when the couple sought to visit a school in a remote Alaska village where they had been hired as new teachers.  The Court held the “special-hazard” exception to the “going and coming rule” did not apply to injuries sustained by the teachers on a trip to visit the school, where the injuries occurred before they took up their teaching duties; the teachers had been discouraged by the school district from visiting the prospective schools before the beginning of the school year, yet did so against the advice of and without notice to the school principal; and traveled a route a school teacher would not normally take to and from school.  The Court held the injuries sustained did not occur during “employer-required or supplied travel to and from a remote job site,” or while engaged in “activities performed at the direction or under the control of the employer,” nor did the injuries result from “employer-sanctioned activities at employer-provided facilities.”  Id. at 738-739.  

Compensability was found in Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413 (Alaska 2004), where the employee died while awaiting employer-required travel from the worksite. The injuries in the instant case did not result from or occur during Claimant’s travel to or from her remote work site in Shemya, or while engaged in employer-sanctioned activities at employer-provided facilities, as occurred in the cited cases. 

If, in citing these cases, Claimant is arguing error in finding Claimant’s right lateral epicondylitis non-compensable, because it may have resulted from her use of Nautilus machines at an employer-provided facility, Claimant misunderstands the decision in this case.  For the numerous reasons cited at pages 59-61 of the December 16, 2009 D & O, and not due to a misapplication of the remote site doctrine, Claimant failed to prove by a preponderance of the evidence her employment was a substantial factor in her need for medical treatment for right lateral epicondylitis after February 6, 2003. 

9.  Did Employer unlawfully change EME physicians?

Claimant argues Dr. Joella Beard “became the Employer’s physician effective January 5, 2006,” and the Board “unlawfully permitted Employer to change physicians from Dr. Beard to Impartial Medical Opinions (IMO) on February 20, 2006, back to Dr. Beard on April 7, 2006, and then back to IMO on April 23, 2008.”  Dr. Beard did not become the Employer’s physician, thereby causing an unlawful change of physicians from IMO, when the adjuster asked questions of her.  It is common for an adjuster, gathering information for purposes of evaluating any claim, to pose written questions to the employee’s treating physicians.  That the treating physician’s responses to those questions may be more supportive of an employer’s controversion than of an employee’s claim, does not transform the treating physician into an EME physician in violation of AS 23.30.095(e).
10.  Were the facts misrepresented in a manner most favorable to Employer, such that the Board’s factual findings are not supported by substantial evidence?

Claimant contends a multitude of the Board’s factual findings were not supported by substantial evidence, and the Board misrepresented evidence in a manner most favorable to the Employer.

Most of Claimant’s allegations reflect an effort to re-argue facts decided contrary to Claimant’s interpretation of the facts.  Some of Claimant’s arguments repeat those made and resolved in previous decisions in this case.  Under the law, a Request for Modification due to an allegation of mistake of fact is inappropriate where it is an attempt to retry a case in an effort to make a better showing on the second attempt.  

Some of Claimant’s arguments allege facts not in evidence.  Other allegations of mistakes of fact are actually quotations from medical reports, presented as such in the findings, and are not, in fact, findings.  In other words, some alleged mistakes are set forth in the decision as found to have been stated in a medical report by a doctor, as a point of comparison with other opinions, and not accepted as fact, per se.  Claimant further argues facts were omitted.  Findings of fact, however, are not intended as a regurgitation of every piece of evidence presented.  The record, consisting of the agency file and the hearing recording or transcription, serves that purpose.  Findings are made after a review of the record as a whole, and contain relevant findings made after a winnowing of all the evidence.  Claimant’s allegations of mistakes of fact, if any exist, are harmless.  That the finders of fact evaluated the evidence in a manner different from the manner in which Claimant sought to present it does not constitute bias or mistake of fact subject to modification.  It is the province of the Alaska Workers’ Compensation Appeals Commission to determine if the decision’s factual findings are supported by substantial evidence. AS 23.30.128.  

11.  Did Employer withhold evidence?

Claimant alleges Employer, through counsel, intentionally withheld evidence, specifically, emails dated August 4, 2005, and September 28, 2005, as well as the attachment to the September 28, 2005 email, which is Claimant’s written request to Employer for a copy of her personnel file.  The August 4, 2005, email is Employer’s internal policy memorandum notifying recipients of the established procedure to employ upon receipt of requests for personnel files.  It instructs that the request, along with the personnel file, be sent to CESS “Corporate Legal (ATTN: Tom Jodwalis).”  The email is a generic instruction to personnel.  Claimant is not mentioned, and substantively the email has no relevance to her claim.  Indeed, Claimant did not request her personnel file until September 25, 2005, which precipitated the September 28, 2005, email to Mr. Jodwalis, which notifies him the personnel file pertaining to Claimant’s attached request will be forwarded to his attention in accordance with the procedures noted in the August 4, 2005 policy memo.  It is a transmittal email only, conveying nothing more than the attachment of Claimant’s request for her personnel file, and notifying him the file will follow.  The email contains nothing of substance pertaining to Claimant’s employment, her injury or her claim.  The attached request Claimant complains was not provided to her during discovery was written by Claimant herself.  Claimant’s assertions of error pertaining to these documents are without merit.

Claimant further argues Employer withheld from her a copy of the October 12, 2002, report concerning an alleged assault upon her by CESS employee Don DeArmoun.  This incident report, however, was authored by Claimant.  It was considered in connection with earlier petitions in this case.  The incident is also the subject of a Report of Occupational Injury in AWCB Case No. 200226274.  At the start of the hearing Ms. Thoeni, upon a request for clarification from Employer, assured that although she entered an appearance on Claimant’s behalf in the case arising from the 2002 incident, she had not filed an Affidavit of Readiness for Hearing, and it was not her intent to argue that incident as a part of this claim.  

Finally, Claimant alleges she was not provided with medical records from Shemya Clinic after her August 4, 2003 visit, when she was diagnosed with exacerbation of her pre-existing DQ tenosynovitis, right wrist.  This is apparently the crux of Claimant’s argument pertaining to allegedly withheld records.  If understood correctly from Claimant’s January 20, 2010, Reply, Claimant avers Employer’s failure to provide her with two documents she authored, a generic company email explaining the procedure to follow upon receipt of requests for personnel files, and an email transmitting Claimant’s request for a copy of her personnel file to CESS’ legal department, in conjunction with the depositions of co-workers Sharry Christiansen and Mary McCully, constitute substantial evidence Employer intentionally and knowingly withheld from Claimant and the Board medical records from continuing care Claimant alleges she received at Shemya Clinic after August 4, 2003.  "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Given the testimony of Christiansen and McCully, and considering the allegations made here, there is no substantial evidence Shemya Clinic medical records were withheld from Claimant.

CONCLUSIONS OF LAW

1.
It was not an abuse of discretion for the Board to rely on reports and testimony from Stephen Fuller, M.D.

2.
It was not an abuse of discretion to accept Employer’s Hearing Brief, filed in a three ring binder rather than top center two hole punched.

3.
Non-attorney representative Mary Thoeni was not the subject of discrimination when  required to swear a modified oath.

4.
      It was not an abuse of discretion to permit Employer to use a computer and video monitors to display evidence.

5.
The Division did not engage in ex parte communication with Employer’s counsel.

6.
It was not a mistake of law to appoint a new designated chair to hear the merits of the claim.

7.
The Board did not rely on multiple or erroneous predictions of medical stability.

8.  
The “remote site doctrine” was not incorrectly applied.

9.
The Employer did not unlawfully change EME physicians. 

10.
If any mistakes of fact exist, they are de minimis only, constitute no more than harmless error, and had no effect in the weighing of evidence.  It is the province of the Alaska Workers’ Compensation Appeals Commission to determine if the Board’s factual findings are supported by substantial evidence.

11.
There is no substantial evidence Shemya Clinic medical records were withheld from Claimant.

12.
AWCB Decision No. 09-0195 will not be reconsidered or modified.

ORDER

1.  Claimant’s Request for Reconsideration is DENIED.

2.  Claimant’s Request for Modification is DENIED.

Dated at Anchorage, Alaska, this 22, day of January, 2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Patricia Vollendorf, Member

                           
_________________________________



Linda Hutchings, Member

 




APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration and Modification, in the matter of LINDA ROCKSTAD, Employee/Petitioner, v. CHUGACH EARECKSON SUPPORT SERVICES, ZURICH AMERICAN INSURANCE COMPANY, Employer / Respondent; Case No. 200320305; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 22, 2010.



            


                                                     Kimberly Weaver, Office Assistant I
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� Claimant’s allegations of perjury committed by Dr. Fuller, and what she perceives as the facts in support of her allegation are contained on page 5 of her Request for Reconsideration and Request for Modification.
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