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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MARC A. ABRAMSON,                        )

                                                                 ) 

                                            Employee,    ) 

                                            Applicant,     )

                                                                  )

                                                   v.            )

                                                                  )

TRIDENT SEAFOODS CORP.,              )

                                            Employer,     )

                                                                  )

                                                   and         )

                                                                  )

LIBERTY INSURANCE CORP.,            )

                                                                  )

                                            Insurer,          )

                                            Defendants.   )
	
	FINAL DECISION AND ORDER

ON RECONSIDERATION 

AWCB Case No.  200601346

AWCB Decision No.  10-0016
Filed with AWCB Anchorage, Alaska

on January 26, 2010


Trident Seafoods’ (Employer) January 11, 2010 Petition for Partial Reconsideration of Decision and Order (D & O) No. 09-0206 (December 28, 2009), was heard on the written record on January 26, 2010.  Mark A. Abramson (Employee) represented himself; attorney Jeffrey Holloway represented Employer and its carrier.  The record closed on January 26, 2010.

ISSUE

Employer contends it tried for two full years to conduct discovery, which it asserts Employee willfully and unreasonably thwarted.  Employer contends the lesser sanction imposed in Decision No. 09-0206 is inadequate to protect Employer’s rights at a reasonable cost.  It further contends it absorbed a financial burden fighting for its right to conduct timely discovery. Accordingly, Employer contends jurisdiction should be “retained” over the dismissal issue to see if Employee complies with the December 28, 2009 D & O.  If Employee does not comply, Employer suggests his claim should be dismissed without further request from Employer and without further hearing.  In short, Employer asks for partial reconsideration of the December 28, 2009 D & O, which denied Employer’s petition to dismiss, and seeks “retained jurisdiction” over the dismissal issue during the time granted Employee to comply with discovery.  It asserts Employee’s claim should be dismissed without further pleadings or hearing in the event he fails to comply with the last D & O.  Employee filed no answer to Employer’s petition.

The sole issue is: Should jurisdiction be retained over Employer’s request to dismiss Employee’s claim, and his claim be dismissed without further request or hearing, should he fail to comply with the December 28, 2009 orders?

FINDINGS OF FACT

A review of the relevant record establishes the following facts by a preponderance of the evidence:

1) On December 28, 2009, AWCB D & O 09-0206 issued (AWCB Decision No. 09-0206 (December 28, 2009).

2) The December 28, 2009 D & O concluded Employee’s August 25, 2008 Petition requested relief, which could be reviewed; the Board Designee did not abuse her discretion in ordering Employee to sign and deliver modified releases; Employee should be compelled to sign and return releases and attend his deposition; and Employee’s claim should not be dismissed for failure to sign and return releases or provided a deposition (id. at 18).

3) The December 28, 2009 D & O denied Employee’s August 25, 2008 Petition appealing the Board Designee’s discovery order; compelled Employee within 10 days from the date of the decision to sign releases previously approved and directed Employer to provide new copies to Employee if he requested them; compelled Employee to attend his deposition at a mutually convenient time within 30 days from the decision’s date; denied Employer’s February 19, 2009 Petition to dismiss Employee’s claim; and suspended Employee’s rights to benefits, if any, for his failure to sign and timely deliver Board-approved releases and participate in his deposition; it further ordered Employee’s rights to benefits remain suspended unless and until he fully complied with all discovery orders in this case (id. at 18).

4) On January 11, 2010, Employer filed a petition seeking partial reconsideration of the December 28, 2009 D & O (Petition; Memorandum in Support of Trident Seafoods Corporation’s Petition for Partial Reconsideration, January 11, 2010).

5) Employer’s petition was timely (record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

3) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

Sec. 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. . . .

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

8 AAC 45.050.  Pleadings.  (a) A person may start a proceeding before the board by filing a written claim a petition.

   (b) Claims and petitions.

     (1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the act, that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a claim. In this chapter, an application is a written claim.

     (2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection.  The board has a form that may be used to file a petition.

. . .

     (8) Except for a petition for a self-insurance certificate or an executive officer waiver, a petition must be signed by the petitioner or representative and state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties.  The petitioner must provide proof of service of the petition upon all parties.  The board or its designee will return to the petitioner a petition which is not in accordance with this paragraph, and the board will not act on the petition. . . .
8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

Should jurisdiction be retained over Employer’s request to dismiss Employee’s claim, and his claim be dismissed without further request or hearing, should he fail to comply with the December 28, 2009 orders?

Employer argues jurisdiction should be retained over its petition to dismiss, so if and when Employee fails to comply with the December 28, 2009 orders, his claim will be dismissed without further pleadings or hearing.  Employer relies upon legislative intent requiring the Act be interpreted to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers, and suggests its request results in a more reasonable cost to this particular employer.  But the same law also requires cases be decided on their merits, hearings be impartial and fair to all parties, all parties be afforded due process and an opportunity to be heard, and their arguments and evidence fairly considered. Employer’s request is contrary to these other legal requirements.

Furthermore, the law requires investigations, inquiries or hearings be held in the manner which may best ascertain the parties’ rights.  The applicable administrative regulations provide succinct guidance for a party filing a claim or petition seeking relief.  Included in these requirements is one requiring Employer to advise Employee in simple terms the basis for the relief it seeks, so he may appropriately respond; in this case, Employer seeks dismissal of Employee’s claim for his predicted failure to comply with the December 28, 2009 orders.   Employer’s legal requirement to file a petition seeking additional relief, if necessary, and advising Employee of its requested relief and giving him an opportunity to explain himself at hearing is not unreasonably expensive or onerous.  

It is unknown whether or not Employee will cooperate and follow the December 28, 2009 orders.   Currently, Employee’s rights to benefits are suspended.  Even if, arguendo, Employee fails to fulfill requirements set forth in the December 28, 2009 orders, without holding a hearing, it would be impossible to know why Employee failed to fulfill his obligations.  Due process requires giving Employee an opportunity to be heard, if and when this discovery matter again becomes an issue.  Employer has not shown manifest injustice will result from a denial of Employer’s request for reconsideration and by requiring Employer to file a petition if it needs additional relief.   Consequently, Employer has not provided compelling or convincing arguments why it should not be required to file another petition, if and when one is required, seeking additional relief in this discovery dispute as required by law.

CONCLUSIONS OF LAW

Jurisdiction will not be retained over Employer’s request to dismiss Employee’s claim, and his claim will not be dismissed without further request or hearing should he fail to comply with the December 28, 2009 orders.
ORDER

Employer’s request for partial reconsideration of Decision No. 09-0206 is denied.

Dated in Anchorage, Alaska on January      , 2010.






ALASKA WORKERS’ COMPENSATION BOARD






William Soule,






Designated Chairman






Robert Weel, Member






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of MARC A. ABRAMSON employee / applicant v. TRIDENT SEAFOODS CORP., employer; LIBERTY INSURANCE CORP., insurer / defendants; Case No. 200601346; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on January 26, 2010.








Cynthia A. Stewart, Office Assistant I
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