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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	STEVEN E. GINNIS, 

                                  Employee, 

                                                   v. 

FAIRBANKS NATIVE ASSOC. INC,

                                  Employer,

                                  and 

AK NATIONAL INS CO,

                                  Insurer,

                                  Defendant(s).
	)
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)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200901325
AWCB Decision No. 10-0017
Filed with AWCB Fairbanks, Alaska

on January 26, 2010


The employer has petitioned the Board for an award of benefits to the employee.  The Board now considers this petition on the basis of the written record.  The record closed after the Board met in Fairbanks, Alaska, on January 14, 2010, to consider this case.

ISSUE

Shall the Board grant the employer’s petition for an award of compensation under AS 23.30.015?

FINDINGS OF FACT

1. The employee slipped and fell on the ice while working for the employer on February 3, 2009, injuring his left wrist.

2. The employee was seen at the emergency room after the accident, where an x-ray revealed a fracture to the left distal radius and ulna.

3. Employer paid Employee temporary total disability benefits from February 7, 2009 through February 23, 2009, at which point Employee returned to work.

4. Employer paid Employee permanent partial impairment benefits totaling $1,770.00.

5. To the best of Employer’s knowledge, Employee has not filed a third party action against any party arising out of his work injury on February 3, 2009.

6. The employer filed a petition for an award of benefits pursuant to AS 23.30.015 on July 8, 2009.

7. The employee did not respond to Employer’s Petition.

8. At a prehearing conference held on November 16, 2009, at which Employee failed to appear, Employer indicated Employee does not object to the award of benefits under AS 23.30.015.

PRINCIPLES OF LAW


AS 23.30.015 provides in pertinent part:

(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person.

(b) Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation and the personal representative of a deceased employee to recover damages from the third person unless the person or representative entitled to compensation commences an action against the third person within one year after an award. . . . 

(f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter. . . . 

(h) If compromise with a third party is made by the person entitled to compensation or the representative of
that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval.


Additionally, AS 23.30.050 provides that the employer's liability for benefits continues, regardless of possible fault or negligence of a third party.  Under AS 23.30.110 and 8 AAC 45.050(c)(2) the Board may act on a petitioner's request if the opposing party does not object.  Based on 8 AAC 45.120, the Board relies on the documents in the file in making its decision.


The employee was injured in the course and scope of his employment.  The employer accepted the employee's injury as compensable, and has paid benefits to the employee.  On review of the documentary record, the Board finds the employee's work injury is compensable.  The employer is entitled to an award of compensation to the employee for purposes of AS 23.30.015 and AS 23.30.050.

ORDER


The petitioner shall pay the employee medical expenses and disability benefits relating to his compensable injury of February 3, 2009.  The petitioner may credit against this award benefits which it has already paid.


Dated at Fairbanks, Alaska on January 26, 2010.






ALASKA WORKERS' COMPENSATION BOARD






/s/












Amanda Eklund,





Designated Chair
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Damian Thomas, Member
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Debra Norum, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of STEVEN E. GINNIS employee; v. FAIRBANKS NATIVE ASSOC., INC, employer; AK NATIONAL INS CO, insurer/defendants; Case No. 200901325; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on January 26, 2010.
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Maureen I. Johnson, Office Assistant II
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� Report of Occupational Injury or Illness, dated February 5, 2009.


� Physician’s Report, dated February 5, 2009.


� Compensation Report, dated October 21, 2009.


� Id.


� Employer’s Hearing Brief, dated July 7, 2009.


� Petition for .015(b) Compensation Order, filed July 10, 2009.


� Prehearing Conference Summary, dated November 16, 2009.
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