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	FINAL DECISION AND ORDER

AWCB Case No.  198612084
AWCB Decision No. 10-0020
Filed with AWCB Anchorage, Alaska

on January 28, 2010


The Employee’s workers’ compensation claim was heard on December 3, 2009, in Anchorage, Alaska.  Attorney Joseph Kalamarides represented the employee.  Attorney Patricia Shake, Assistant Attorney General, represented the employer.  Employee testified at hearing.  The record closed at the conclusion of the hearing.  


ISSUES
Employer contends the deposition of William Reinbold, M.D. (Deceased), should be excluded from evidence because it was taken in Employee’s occupational disability claim and not in his workers’ compensation claim.  Employer contends since the doctor is deceased it has lost its right to cross-examine him and, therefore, its due process rights are denied.  Employee asserts Employer cross-examined the doctor in the deposition in the occupational disability matter and thus its due process rights were met.  Further Employee asserts the deposition was filed with the Board and served on Employer in 1994.  Moreover, Employee avers the deposition meets all the criteria for trustworthiness since the doctor was deposed under oath, in front of a court reporter,

 and cross-examined by Employer’s counsel.

1. Should the deposition of Dr. Reinbold be admitted into evidence?

Employee contends Employer accepted compensability for his low back condition when the parties entered into a settlement (C&R) approved by the Board in 1997.  Employer contends the settlement was entered into with a specific denial of the low back condition as compensable.

2. Did the Employer accept the low back condition as compensable in the C&R approved by the Board on June 5, 1997?

Employee contends his current low back condition and need for medical treatment is related to and necessitated by his work injury on June 24, 1986.  Employer contends there is no medical evidence to support medical treatment for the low back as related to or necessitated by the 1986 work injury which resolved within a few months.

3. Is Employee entitled to medical treatment for his low back as a result of the 1986 work injury?


FINDINGS OF FACT

After a review of the complete file and testimony, the preponderance of the evidence establishes the following:

1. On June 18, 1976, Employee sustained an injury to his low back in 1976 while working for Central Linn Schools in Oregon (August 31, 1976 Initial Evaluation, Monty R. Ellison, M.D.).

2. On May 17, 1979, Employee complained to James A. Mason, M.D., Disability Prevention Center, State of Oregon, about pain in his hips, toes, low back along with tingling and numbness radiating into his left leg (May 17, 1977 Mason report).

3. Employee settled his Oregon injury in 1978 receiving a 20% unscheduled low back disability (1978 Settlement Stipulation, State of Oregon).

4. On February 19, 1980, Employee saw Thomas R. Conklin, M.D., and stated his low back problems were unchanged.  Employee had minimal physical findings despite “abnormal low back x-rays” (February 19, 1980 Conklin report).

5. On June 25, 1986, Employee saw Donald Arbow, M.D., for pain between his shoulder blades as a result of lifting a hydraulic motor on June 24, 1986, while working for Employer (June 25, 1986 Arbow chart note).

6. On July 8, 1986, Employee saw Dr. Arbow with complaints of low back pain (July 8, 1986 Arbow chart note).

7. The MRI
 on July 9, 1986, showed disc degeneration and protrusion at L4-5 (July 9, 1986 MRI report).

8. On July 24, 1986, Employee underwent a CT
 scan of the spine which showed mild degenerative changes with some bulging of the annulus at L4-5 but the changes were symmetrical (July 24, 1986 CT Scan report).

9. On October 23, 1986, Employee saw Lee Schlosstein, M.D., on referral from Lawrence Dempsey, M.D., and his impression was degenerative disc disease at L4-5 and upper back sprain/strain (October 10, 1986, Schlosstein report).

10. On February 12, 1987, Employee underwent a thoracolumbar myelogram which showed equivocal symmetry at L4-L5 and was otherwise negative (February 12, 1987, Myelogram report).

11. On May 12, 1989, Employee saw Michael H. Newman, M.D., who noted the original work injury (1986 injury) was to the upper back although Employee now complained of low back pain.  He ordered an MRI which showed degeneration at L4-5 and possibly at L5-S1, which was not significant enough for surgery (May 12, 1989 Newman report).

12. Employee saw Dr. Newman again on February 1, 1990, with complaints primarily of neck and thoracic spine pain.  Dr. Newman noted Employee had been disabled from knee problems since July 1989 (February 1, 1990, Newman report).

13. On March 6, 1990, Employee reported to Dr. Newman his low back was improved (March 6, 1990 Newman report).

14. On April 24, 1990, Dr. Newman found Employee medically stable from his neck problems but stated Employee still had low back problems but needed no specific treatment (April 24, 1990, Newman report).

15. In June 1990 Employee reported relief from low back epidural (June (date obliterated) 1990 Newman report).

16. On November 3, 1990, Employee saw Edward Voke, M.D., for an Employer’s Medical Evaluation (EME).  His impression was degenerative disc disease at L4-5 and L5-S1, and he opined Employee’s problems derived from the 1986 work injury based on Employee’s history of a 1986 work injury.  There is no indication in the report that Dr. Voke was aware of Employee’s 1976 low back injury.  He suggested Employee seek retraining as surgery would not change his permanent impairment (November 3, 1990 Voke EME report).

17. On February 19, 1991, Employee saw David Fryer, M.D., neurologist, at Virginia Mason in Seattle, who found no objective evidence on neurological examination to suggest lumbar disease (February 19, 1991 Fryer report).

18. Employee saw Dr. Fryer again on February 26, 1991, who diagnosed chronic lumbar strain and recommended lumbar spine exercises (February 26, 1991, Fryer report).

19. On July 2, 1991, Dr. Newman refused to release Employee from jury duty (July 2, 1991 Newman report).

20. Employee saw Christopher W. H. Horton, M.D, on October 8, 1991, for an “independent medical evaluation”
 and noted degenerative disease in the lumbar spine but stated Employee did not need a lumbar fusion at that time (October 8, 1991 Horton report).

21. William B. Reinbold, M.D., first saw Employee on December 31, 1991 for back and neck complaints.  Employee reported injuring his neck in 1987 but apparently did not mention either the 1986 or 1976 low back injury to Dr. Reinbold (December 31, 1991 Reinbold Preliminary Orthopedic History). 

22. On January 22, 1992, Dr. Reinbold performed an anterior cervical fusion, C5-6 (January 22, 1991 Reinbold operative report).

23. Dr. Horton assisted in the surgery (January 22, 1992 Horton Physician’s Report).

24. On January 9, 1993, Employee saw James Robinson, M.D., Ph.D., and Bryan Laycoe, M.D., orthopedist, for an EME.  Employee’s chief complaints were chronic neck and lumbar problems.  They diagnosed chronic lumbar spine problems.  They noted left-sided lumbosacral pain dating to either 1985 or 1986 with no evidence of radiculopathy.
  They were skeptical regarding the appropriateness of lumbar surgery.  Employee apparently did not mention his 1976 injury and there were no x-rays available for review (January 9, 1993 EME report).

25. On February 10, 1993, Employee saw Charles D. Layman, M.D., for a flare-up of low back problems he related to a work injury in 1984 (sic) (February 10, 1993 Layman chart note).

26. On February 13, 1993, Dr. Robinson added to the report stating the lumbar spine was stable and recommending a 14% PPI for the low back (January 12, 2008 Lipon SIME report).

27. On March 4, 1993, Dr. Reinbold referred Employee for an MRI which showed degeneration of the L4-5 and L5-S1 discs with a left-sided herniation of the L4-5 disc (Mary 4, 1993 MRI report).

28. On April 2, 1993, Dr. Robinson, after review of the 1993 MRI, stated Employee might be a surgical candidate but clinical evidence of a left-sided radiculopathy should be presented before decompressive surgery was undertaken (April 2, 1993 Robinson letter).

29. On June 2, 1993, Dr. Reinbold stated he reevaluated the 1990 and 1993 MRI studies and it was difficult to tell when the disc at L4-5 ruptured.  He noted it was possible for an old injury to the disc to gradually develop into a herniation.  He recommended decompression of the L5 nerve root on the left (June 2, 1993 Reinbold letter).

30. On July 31, 1993, Dr. Robinson examined Employee and reviewed medical records.  He noted Employee had back problems by the mid-80’s and noted the MRI studies in 1990 and 1991 do not show clear evidence of a herniation while the 1993 MRI shows a fairly large left-sided L4-5 disc herniation.  Electrodiagnostic evaluation in the spring of 1993 suggested a lumbar radiculopathy.  He could not state with certainty whether Employee’s symptoms in 1990 related to the work injury in 1986.  The 1993 MRI findings were clearly new.  He recommended evaluation of Employee at Virginia Mason prior to surgery being considered (July 31, 1993 Robinson EME).

31. On July 21, 1994, Dr. Reinbold wrote Employee’s attorney saying “it is difficult for me to say at what point the patient sustained an injury” but it could have arisen from on on-the-job injury on June 24, 1986.  He further stated “it is certainly possible that the currently demonstrated disc rupture could have arisen from the first back injury
 (July 21, 1994 Reinbold letter).

32. On September 20, 1994, the deposition of William Reinbold, M.D., was taken in Mr. Hecht’s occupational benefits claim.  John Gaguine, State of Alaska, cross-examined Dr. Reinbold.  Dr. Reinbold opined it was difficult to state with certainty, but the work injury on June 24, 1986, seemed to have caused Employee to complain of low back pain and left-sided sciatica, which symptoms and findings matched the MRIs.  Dr. Reinbold also suggested the work injury aggravated the underlying degenerative disc disease.  Dr. Reinbold stated the MRI in 1986, just 3 weeks after the 1986 work injury, showed a disc protrusion and the MRI in 1990 showed a disc bulge which was an essentially normal finding.  According to Dr. Reinbold, the MRI in 1993 showed degeneration of L4-5 and L5-1 with a left-sided herniation at L4-5 and Employee needed surgery to remove the ruptured disc at L4-5 (Reinbold deposition).

33. On October 5, 1995, Employee had another MRI which showed “mild degeneration of disk at L4-5 and L5-S1 with a left-sided disk herniation at L4-5 unchanged from 04 March 93” (October 5, 1995 MRI report).

34. On October 25, 1995, Dr. Reinbold performed a laminotomy of L4 on the left and excision of L4-5 intervertebral disk, and laminotomy of L5-S1 on the left and excision of L5-S1 intervertebral disk (October 25, 1995 Reinbold operative report).

35. On December 7, 1995, Employee saw Shawn Hadley, M.D., for an EME.  Dr. Hadley found lumbar degenerative disc disease, status post two-level hemilaminectomy and disc excision.  Employee was improving
 (December 7, 1995 Hadley EME report).

36. On December 13, 1995, Bradley K. Cruz, M.D., reviewed Employee’s MRIs from 1986, 1990 and 1995.  He observed they were consistent in showing an eccentric broad-based bulge on the left posterolateral aspect of the L4-5 disc.  He agreed with the diagnosis of focal protrusion on the left at L4-5 but disagreed that there had been any significant change since 1986 (December 13, 1995 Cruz letter).

37. On March 15, 1996, Dr. Hadley after reviewing the MRIs and additional medical records, including those relating to the 1976 injury, added to her EME report.  Based on her review and examination, she opined Employee’s work injury was a temporary aggravation of his pre-existing degenerative disc disease and noted his symptoms following the 1986 work injury were nearly identical to those following the 1976 work injury (March 15, 1996 Hadley Addendum EME report).

38. The parties entered into a settlement, approved by the Board on June 5, 1997, in which Employee waived all benefits except future medical treatment.  In this agreement Employer denied compensability of Employee’s claim but agreed Employee’s right to seek reasonable and necessary medical treatment in the future remained open, subject to Employer’s right to contest future claims for medical benefits.  Employer expressly made “no admission of liability and specifically den[ies] that this claim is compensable” (C&R approved June 5, 1997).

39. Employer paid Employee temporary total disability benefits (TTD) for varying periods in 1986, 1990, 1991, and 1992; Employer paid Employee unscheduled permanent partial disability benefits (PPD) in 1991 and 1992 through 1994; and Employer paid medical benefits through 1997 in the amount of $52,373.78 (C&R approved June 5, 1997).

40. .On October 19, 1998, Employee saw Dr. Reinbold with complaints of occasional low back and left leg pain.  Dr. Reinbold’s impression was post-op scarring at L4-5 and/or L5-S1 (October 19, 1998 Reinbold chart note).

41. The MRI on October 21, 1998, showed some dense epidural scarring at L4-5 and ventral epidural scarring at L5-S1 but no evidence of recurrent disk herniation and no significant change since MRI of August 17, 1996 (October 21, 1998 MRI report).

42. Employee saw Dirk Craft, D.O., on November 19, 1998, for a variety of problems including chronic low back pain.  He noted Employee recreated with motor vehicle racing (November 19, 1998 Craft History and Physical report).

43. On November 24, 1998, Dr. Reinbold released Employee to return to work (November 24, 1998 Reinbold Physician’s Report).

44. On July 13, 1999, Employee reported to Dr. Craft he had fallen and injured his groin (July 13, 1999 Craft chart note).

45. On September 16, 1999, Employee reported to Dr. Craft that his back pain was doing poorly on the Celebrex and had been better on Voltaren (SIME report at p. 35).

46. On November 6, 2000, Employee reported to Dr. Craft he had been hunting and walking up to 40 miles a day and had lost some weight (November 6, 2000 Craft chart note).

47. On August 17, 2000, Employee saw Dr. Craft for his yearly physical.  Employee had lost weight but noted persistent pain in his low back (August 17, 2000 Craft Annual History and Physical).

48. On June 22, 2002, Employee was seen at Valley Hospital Emergency Room for low back pain following a motor vehicle accident while racing.  His car was spun around when hit by another car going 50 – 60 miles per hour and, although he was wearing full protective gear, he had back pain (June 22, 2002 Valley Hospital Emergency Room Report).

49. On June 25, 2002, Employee saw Dr. Craft about the mid-back pain and was given Vicodin (June 25, 2002 Craft chart note).

50. Employee saw Dr. Craft on October 18, 2002, for back pain and left sided radiculopathy.  An MRI was ordered (October 18, 2002 Craft chart note).

51. The MRI on October 23, 2002, showed advanced degenerative facet changes at L2-3, L3-4, and L4-5, and mild to moderate canal stenosis at L3-4 and L4-5 secondary to disc disease and generalized mild central canal stenosis of a congenital nature, prominent broad-based disc extrusion at L4-5 and a less prominent extrusion at L3-4 (October 23, 2002 MRI report).

52. Employee saw Davis Peterson, M.D., on December 26, 2002, for low back pain.  Dr. Peterson reviewed the October 2002 MRI.  His assessment was prior laminotomies at L4-5 and L5-S1 with no residual mass effect but significant stenosis at L3-4 and L2-3 above and probable foraminal stenosis at L4-5 and L5-S1 bilaterally (December 26, 2002 Peterson chart note).

53. A lumbar spine CT and lumbosacral myelogram were done on January 7, 2003, and showed degeneration at L2-3, L3-4, L4-5 and L5-S1 with focal stenosis at L4-5 (January 7, 2003, CT report). 

54. On January 10, 2003 Dr. Peterson reviewed the CT and myelogram and recommended an exercise regimen with possible two-level lumbar decompression and posterolateral fusion with stabilization in the future (January 10, 2003 Peterson chart note).

55. On March 3, 2003, Employee saw Dr. Craft and reported a fall on the ice on January 20, 2003, with a painful rib (March 3, 2003 Craft chart note).

56. On June 3, 2003, Dr. Peterson wrote the adjuster that he had no reason to disagree with the 1996 Hadley EME report stating the 1986 work injury was only a temporary aggravation and could only assume Employee’s current status of low back pain was degenerative and related to the back surgery.  “Degeneration of the discs and stenosis is a multifactorial degenerative process and, at best, a specific injury believed to be considered aggravating but not causative” (June 3, 2003 Peterson letter).

57. On April 16, 2004, Employee saw Dr. Craft for persistent low back pain.  Dr. Craft’s assessment was chronic degenerative disc disease in the lumbosacral spine with latest exacerbation (April 16, 2004 Craft chart note).

58. On December 7, 2004, Dr. Craft wrote “to whom it may concern” that Employee had been his patient since 1998 for a variety of problems.  In 1998 Employee’s back was stable  and it was not until 2002 when Employee’s back discomfort was exacerbated and he developed L5 radiculopathy (December 7, 2004 Craft letter).

59. On March 14, 2006, Employee saw Holm W. Neumann, M.D., for an EME.  His diagnosis was degenerative disc and degenerative joint disease and a lumbar strain in 1986 which had resolved.  The 1986 injury was a temporary aggravation of Employee’s pre-existing and ongoing degenerative disc disease.  Employee’s work injury in 1986 was not a substantial factor in Employee’s ongoing degenerative disease (March 14, 2006 Neumann EME report).

60. On March 7, 2007, Dr. Craft conducted a detailed review of Employee’s medical history.  Dr. Craft began treating Employee in November 1998 with “only in passing was his back pain noted.”  He had not known how extensive Employee’s prior history had been.  In July 1999 Employee had back pain following a fall.  Employee was quiescent until October 2001 when he complained of back pain which Dr. Craft diagnosed as fibromyalgia which improved with increased activity.  Employee again reported increased back pain in April 2002 and again in March 2003 which Employee attributed to a fall in January 2003.  Dr. Craft noted a significant exacerbation in September 2004 and then no complaints until October 2006.  At that time Dr. Craft prescribed Lyrica and Employee had substantial improvement (March 7, 2007 Craft letter).

61. On April 16, 2007, Employee saw Jon A. Hinman, M.D., on referral from Dr. Craft.  Employee had complaints of thoracic, sacroiliac and left leg pain.  His impression was post-laminectomy syndrome with increased motion derangement and lumbar facetogenic disease bilateral L4-5 and L5-S1 (April 16, 2007 Hinman Progress Note)

62. On May 16, 2007, Employee saw Dr. Hinman for lumbar pain.  Dr. Hinman recommended radiofrequency ablation of the left L4, L5, S1 and possibly the L3 (May 16, 2007 Hinman Progress Note).

63. On June 6, 2007, Employee reported to Dr. Hinman he had 80% relief following the radiofrequency ablation.  Employee was to return on an as-needed basis (June 6, 2007 Hinman Progress Note).

64. Dr. Craft was deposed on July 14, 2007.  He first began treating Employee in 1998 and Employee’s low back was not a problem as it was mentioned only in passing by Employee.  The low back became more of a problem in 2002 when Employee developed a left-sided L5 radiculopathy.  The effects of the 1986 strain/sprain had passed before Employee began treatment.  The major onset of degenerative disease was the 1976 injury and the degree of disability from the 1976 injury was the same when Employee started treatment in 1998.  It was not possible to say what effect, if any, the 1986 injury had as Employee’s back complaints waxed and waned.  Employee may have had a 10% increase in disability from the 1986 injury (Craft deposition).

65. On January 12, 2008, Employee saw John Lipon, D.O., for a Second Independent Medical Evaluation (SIME).  Dr. Lipon reviewed Employee’s medical file from August 1976 through June 2007.  He diagnosed thoracic strain with costochondritis on a more probable than not basis secondary to the work injury of June 24, 1986 which had resolved and need no further curative treatment of diagnostic testing.  He also diagnosed mild lumbar strain, on a more probable than not basis related to the work injury in 1986 but which had resolved by February 12, 1987 without residuals on an objective basis.  He further diagnosed degenerative changes of the lumbar spine pre-existing the 1986 injury and not aggravated by the work injury, on a more probably than not basis. He noted degenerative changes take several months to several years in development and the MRI in July 1986, the 1987 myelogram and the physical exams at the time of the work injury documented pre-existing degenerative disc disease.  Dr. Lipon also diagnosed chronic pain as a result of the 1976 work injury in Oregon which resulted in left leg pain.  Dr. Lipon stated there was no aggravation of the degenerative changes of the lumbar spine by the June 24, 1986 work injury.  He stated Employee’s chronic pain condition dated back to the 1976 work injury and the 1986 work injury was not a substantial factor in the aggravation, acceleration, or combing with his chronic lower back or associated leg symptoms, or the degenerative changes of the lumbar spine.  Dr. Lipon also noted several accidental injuries to the back since the 1986 work injury.  Dr. Lipon ruled out the 1986 work injury as a factor in any ongoing complaints noting Employee had a mild lumbar strain in 1986.  Employee had normal range of motion in the lumbar spine in August and October 1986.  The imaging studies showed no abnormalities, but did show degenerative changes.  These normal findings “confirm that the industrial injury of June 24, 1986, was not a substantial factor in the aggravation, acceleration, or combining with the pre-existing condition of the lower back and leg symptoms, or the degenerative changes of the lumbar spine” (January 12, 2008 Lipon SIME report).

66. Dr. Lipon is credible, having completed a detailed and extensive review of Employee’s medical records, and physical examination of employee.  He is on the Board’s list of specialists for SIMEs and has excellent credentials.  

PRINCIPLES OF LAW

AS 23.30.120 Presumptions. 

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given. . . .

The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable.  Id.  The Alaska Supreme Court has also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].’”  Cheeks, 742 P.2d at 244.  In making the preliminary link determination, “the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004.

Once the preliminary link is established, it is the employer’s burden to overcome the presumption by coming forward with substantial evidence that the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994) citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Id. at 1054.  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

AS 23.30.095.  Medical treatments, services, and examinations.

(a) The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. . . . 

The presumption of compensability under AS 23.30.120(a) applies to claims for medical benefits, including continuing care.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  In complex medical cases, medical evidence is necessary to establish the preliminary link between the work injury and the ongoing disabilities.  Delaney v. Alaska Airlines, 693 P.2d 859, 962 (Alaska 1985). 

AS 23.30.395 (27).  Definitions.

“medical stability: means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.

AS.23.30.135. Procedure before the board.

(a)In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the many by which it may best ascertain the rights of the parties. 

. . . .
Rule 804. Hearsay Exceptions –Declarant Unavailable.

(a)Definition of Unavailability.  Unavailability as a witness includes situations in which the declarant
. . . .

(4)is unable to be present or to testify at the hearing because of death . . . .
The Board in Jensen v. Dames & Moore, AWCB Decision No. 00-0198 (September 14, 2000) looked at the admission of a physician’s medical records when the physician was deceased.  The Board noted when a witness is unavailable because of death one criteria for the board to consider is the trustworthiness of the proposed evidence.  “We conclude the general purposes of the rules and the interest of justice will best be served by allowing the employee's treating physician's records into evidence.”  Id.  The Board also noted the potentially detrimental impact on the employee if the records were excluded.  
A Substantial Factor

The Alaska Supreme Court in Tolbert v. Alascom, 973 P.2d 603 (Alaska 1999), held that a work-related factor need not be the sole factor in causing the disability.  “[B]enefits will be awarded where the record establishes that the work-related injury is a substantial factor in the employee's disability regardless of whether a non-work-related injury could independently have caused disability.”  Id. at 612, citing State, Pub. Employees Retirement Bd. v. Cacioppo, 813 P.2d 679, 683 (Alaska 1991).  Further the Court has stated “[w]e reject the distinction between worsening of the underlying disease process and worsening of the symptoms of disease.”  DeYonge v. Nana/Marriott, 1 P.3d 90, 96 (Alaska 2000).

“When two or more forces operate to bring about an injury and each of them, operating alone, would be sufficient to cause the harm, the ‘but for’ test is inapplicable because it would tend to absolve all forces from liability.”  Fairbanks N. Star Borough v. Rogers & Babler, 747 P.2d 528,532 (Alaska 1987).  In such cases, it is necessary to ask whether the work-related injury was a substantial factor in causing the disability:  “If one or more possible causes of a disability are [work related], benefits will be awarded where the record establishes that the [work-related] injury is a substantial factor in the employee's disability regardless of whether a [non-work-related] injury could independently have caused disability.”  Cacioppo, 813 P.2d at 683 (emphasis in original).  

Interpretation of C&R

The Alaska Supreme Court has stated “we have previously determined that a workers’ compensation C&R is a contract and is subject to interpretation as any other contract.  [Williams v. Abood, 53 P.3d 124, 139 (Alaska 2002)].”  In Philbin v. Matanuska-Susitna Borough, 991 P.2d 1263 (Alaska 1999), the Court held that when looking at whether a release bars a claim “the focus is on what a reasonable person would have understood the release language to have meant.”  (Id. at 1266-67).

ANALYSIS

1. Admission into Evidence of Dr. Reinbold’s deposition

Dr. Reinbold’s deposition testimony was admitted into evidence because the Board’s regulations provide wide latitude to the conduct of hearings in order to protect the interests of the parties.  Since Dr. Reinbold is deceased he is unavailable to testify.  However, his deposition clearly meets one of the exceptions to the Rules of Evidence in Superior Court for hearsay evidence.  The Rules provide for admission of witness’ statements when the witness is unable to testify due to the death of the witness.  Further, the deposition testimony meets the test for trustworthiness because the doctor’s testimony was under oath and Employer had an opportunity to cross-examine him, albeit not within the confines of a workers’ compensation claim.  However, since Employer was given a copy of the deposition in 1994 and Dr. Reinbold did not pass away until 2001, Employer had ample opportunity to exercise its right in the workers’ compensation matter to take the doctor’s deposition.  Therefore, his deposition was accepted into evidence. 

2. Language in C&R controls terms of settlement

The 1997 Compromise & Release expressly stated 

The parties agree that the employee’s entitlement to reasonable and necessary medical care and related benefits as provided in AS 23.30.095(a) is NOT waived by this agreement.  The State of Alaska reserves the right to contest whether future claims for medical care and related benefits are covered by the Alaska Workers’ Compensation Act. . . . The parties agree that by entering into this agreement, the State, its adjustor, agents, employee, and assigns, make no admission of liability and specifically deny that this claim is compensable.

This language plainly states Employee did not agree in the settlement to accept compensability of Employee’s low back condition.  Employer reserved its right to contest compensability should future medical benefits be sought by Employee for the low back.  Employee was on notice Employer was not accepting compensability and was merely resolving a dispute without going to hearing at that time.  Settlements are called Compromise and Release precisely because both parties make a compromise and release certain rights.  In this settlement, Employer paid for medical treatment it disputed was compensable by reimbursing Employee’s private carrier, and Employee waived future time loss benefits for a lump sum.  Both parties gave up something in exchange for the settlement.  However, Employer did not accept compensability of the low back when it agreed to reimburse the private carrier.  

3. Relation of current back complaints to work injury in 1986

Employee raised the presumption of compensability that his current claim for medical benefits is related to his 1986 work injury through his own testimony, the testimony of Dr. Craft, and the medical records of Dr. Hinman.  Employee related his low back pain to the 1986 work injury.  His belief is supported by Drs. Craft and Hinman who agree the 1986 work injury is a substantial factor in Employee’s need for current medical treatment for the low back. 

Employer must overcome this presumption with substantial evidence.  The EME of Dr. Neumann in March 2006 is substantial evidence to rebut the presumption.  Dr. Neumann opined the 1986 injury was a temporary aggravation of Employee’s pre-existing and ongoing degenerative disc disease and was not a substantial factor in Employee’s ongoing degenerative disease.  Medical testimony from a physician is substantial evidence to rebut the presumption if the physician rules out the work injury as a substantial factor.  Dr. Neumann ruled out the work injury as a substantial factor when he opined the work injury was temporary and had resolved. 

Once Employer rebuts the presumption with substantial evidence Employee must prove his case by a preponderance of the evidence.  The preponderance of the evidence here establishes the 1986 low back injury was a temporary aggravation of Employee’s pre-existing degenerative disc disease and is not a substantial factor in Employee’s current need for medical treatment.  

According to Dr. Arbow and Dr. Newman, the 1986 injury was to the upper back.  Dr. Arbow saw Employee the day after the work incident for pain between the shoulder blades.  Dr. Schlosstein in 1986 noted only degenerative disc disease.  Dr. Newman in 1990 (4 years later) noted the original report of injury was for an upper back problem.  Dr. Newman stated there was no specific treatment needed for the low back in 1990.  In 1991 Dr. Horton opined that surgery was not needed for Employee’s low back.  Between 1986 and 1990, there is minimal evidence of any low back complaints.

Dr. Reinbold recommended surgery in 1993 but added it would be hard to determine when the herniation arose.  He stated in 1994 he could not say when Employee sustained any injury but it could possibly have developed from the 1986 injury but he appeared not to have known about the 1976 injury because he referred to the 1986 injury as the first injury.

Dr. Hadley, the first physician to review all of Employee’s medical records including those from the 1976 injury, opined in her 1996 EME Addendum (after Employer’s 1995 back surgery) Employee’s 1986 work injury was a temporary aggravation.  She noted Employee’s symptoms in 1986 after the injury were nearly identical to his symptoms after his 1976 injury.  Dr. Peterson in 2003 indicated his agreement with Dr. Hadley’s 1996 report and stated Employee’s current low back pain was degenerative and probably related to his back surgery.  Dr. Neumann in 2006 in his EME stated Employee’s work injury was at most a temporary aggravation.  Dr. Newman, Employee’s treating doctor in 1989, noted the 1986 injury was primarily to the upper back, and on April 24, 1990, found Employee’s low back condition to be medically stable and without the need for specific treatment.  Other doctors who related Employee’s complaints to his 1986 work injury were unaware of Employee’s 1976 work injury.  

Dr. Craft was at best equivocal in his assessment.  Dr. Craft stated in 2007 he started treating Employee in 1998 at which time his back was stable.  He noted several aggravations to Employee’s back during the time he treated Employee and said Employee’s back condition waxed and waned.  He opined in deposition the effects from the 1986 injury had passed when he began treating Employee in 1998 and the degree of disability from the 1976 injury was the same as when Employee started treatment in 1998.  He could not say what effect the 1986 injury had on Employee as his back condition waxed and waned. 

Most importantly, Dr. Lipon, the SIME physician, who had Employee’s entire medical record before him when he examined Employee in January 2008, opined the 1986 work injury was at most a temporary aggravation which had resolved by February 12, 1987. 

The preponderance of the medical evidence establishes Employee had a temporary aggravation of his low back degenerative disc disease with the 1986 work injury but this temporary aggravation resolved by 1987.  Employee’s need for medical care for his low back is related to his degenerative disc disease which has been aggravated over the years by many events.  The 1986 work injury is not a substantial factor in the ongoing degeneration.  Employee’s current medical treatment is not related to the 1986 work injury.

CONCLUSIONS OF LAW
1. The deposition of Dr. Reinbold is admitted into evidence.

2. Employer did not accept compensability of Employee’s low back condition when it entered into the settlement approved by the Board on June 5, 1997.

3. Employee’s claim for ongoing medical treatment for his low back as a result of the 1986 work injury is denied.


ORDER

Employee’s claim for ongoing medical treatment for his low back as a result of the 1986 work injury is denied.

Dated at Anchorage, Alaska on January 28, 2010.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� Magnetic resonance imaging. 


� Computed Tomography Scan.


� This does not seem to have been an EME, but rather a second opinion sought by Employee.


� Drs. Robinson and Laycoe  appear not to have known about the 1976 work injury.


� Dr. Reinbold also seems to have been unaware of  the 1976 injury.


� He must have been referring to the 1986 injury as he makes no mention of the 1976 injury.


� Dr. Hadley also did have any information about the 1976 injury at the time of this report.


� C&R at p. 5 attached to Employee’s Hearing Memorandum.
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