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P.O. Box 115512
Juneau, Alaska 99811-5512

	TOM A. DEMPSEY, 

                                                 Employee, 

                                                    Applicant

                                                   v. 

FINISHING EDGE ALASKA, LLC,

                                                 Employer,

                                                   and 

AK NATIONAL INS CO,

                                                 Insurer,

                                                Defendant(s).
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DECISION AND ORDER

AWCB Case No.  200809066
AWCB Decision No. 10-0021
Filed with AWCB Anchorage, Alaska

on January 28, 2010


The Alaska Workers’ Compensation Board (Board) heard the employer’s 
appeal of the Reemployment Benefits Administrator (“RBA”) designee’s determination that the employee is eligible for reemployment benefits, in Anchorage, Alaska, on December 17, 2009.  The employee represented himself.  Attorney Robert Bredesen represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
The employer contends the RBA designee did not review the reemployment eligibility evaluation for completeness as it is clear the evaluation did not contain documentation the specialist contacted the employer to determine if an offer of alternative employment had been made, and therefore, the case should be remanded to the RBA.  The employee contends the RBA’s finding he is eligible for reemployment benefits is correct. 

1. Did the RBA designee abuse her discretion in finding the employee eligible for reemployment benefits under AS 23.30.041? 

2. Should the determination of eligibility for reemployment benefits be remanded to the RBA designee for compliance with AS 23.30.041(e) and (f) and 8 AAC 45.525(c)?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1. The employee was injured in the course and scope of his employment on June 16, 2008, when a piece of equipment broke and landed on his left foot, resulting in a crush injury and the amputation of several toes (7/15/08 operative report, 9/30/09 operative report).

2. The employee returned to work for the employer with restrictions and the use of specialized footwear (9/26/08 Hall chart note, 10/21/08 James chart note).  The employee worked for three days, October 22, 23, and 24, 2008 (5/19/09 compensation report).

3. The employee received a 12% PPI rating (10/21/08 James report), which was paid by the employer on November 24, 2008, in lump sum (5/19/09 compensation report).

4. The employee was evaluated for reemployment benefits by Specialist Jean Ann Daniels, MS, CRC.  Ms. Daniels submitted her report to the RBA on September 30, 2009.  Ms. Daniels documented in her report that Dr. Hall did not approve SCODOTS for the jobs of Cement Finisher, Curb Setter, or Laborer.  Ms. Daniels reported the employee had returned to work for the employer as a “light duty laborer.”  Further, she reported the “DOT” contains no light duty laborer positions, therefore, she concluded, the employer had no other positions to offer the employee.  Based on this conclusion, Ms. Daniels recommended to the RBA that the employee be found eligible for reemployment benefits. (Eligibility Evaluation, 9/30/09).

5. There is no documentation in the Eligibility Evaluation that Ms. Daniels contacted the employer to inquire whether an offer of employment was going to be made (record).  

6. On October 7, 2009, the employee was found eligible for reemployment benefits based in part on a finding that the employer could not offer physically appropriate work (10/7/09 letter to employee from RBA designee).

7. At hearing, the employer stated he was not disputing the RBA designee’s finding the employee was eligible, but rather that the evaluation was not completed properly because the employer was denied the opportunity to make an offer of alternative employment and have that offer presented to Dr. Hall for approval.  Counsel for the employer stated the employer was not opposed to the employee continuing plan development while the Board considered the employer’s petition, but rather the employer was seeking a remand to the RBA so that the process could be followed properly and employer would be afforded its rights under the Act (employer’s brief and record).

8. The Board issued a ruling on the record agreeing to remand the issue back to the RBA to instruct the vocational rehabilitation specialist to contact the employer to determine if an offer of alternative employment is available based on  the employer’s representation that it  would not prevent the employee from continuing with plan development (record).

PRINCIPLES OF LAW
I.  REVIEW OF THE RBA DETERMINATION

A.  STANDARD OF REVIEW
Under AS 23.30.041(d), the Board must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
 

The Administrative Procedure Act provides another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the courts, a Board decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in reviewing an RBA determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 


B.  ELIGIBILITY FOR REEMPLOYMENT BENEFITS
AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United 
States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes ....

(f)  An employee is not eligible for reemployment benefits if


(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage…or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;….

8 AAC 45.525(c) states, in relevant part, “the rehabilitation specialist shall contact the employee’s employer at time of injury about employment in accordance with AS 23.30.041(f)(1).”

AS 23.30.005(h) states in relevant part “the department … shall adopt regulations to carry out provisions of this chapter.”  The department may adopt regulations to implement the workers' compensation statutes, which become effective when approved by a “majority of the full Board.”
  “Administrative agencies are bound by their regulations just as the public is bound by them.”
  Further, the RBA is directed by AS 23.30.041(b) to enforce regulations adopted by the Board.

The Board reviews the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, the Board concludes that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action by the RBA. 

ANALYSIS

The Supreme Court has instructed us that failure to apply controlling law is an abuse of discretion.
  8 AAC 45.525(c) directs “the rehabilitation specialist shall contact” the employer.  Statutes enacted by the legislature are presumed to mean what they say. When a statute is clear and unambiguous on its face, there is no room for statutory construction; words in the statute should be applied according to their plain meaning.
  ‘If the meaning of a statute is plain it should be enforced as it reads without judicial modification or construction.’
  When terms such as ‘shall’ and ‘must’ are used in a statute, or regulation in this case, they are normally given mandatory not merely directory effect.
  
CONCLUSIONS OF LAW

By failing to contact the employer, the rehabilitation specialist failed to apply 8 AAC 45.525(c) and the RBA designee abused her discretion by relying on the rehabilitation specialist’s failure.
ORDER

1. The employer’s appeal of the RBA designee’s finding of eligibility is granted.

2. The RBA designee is instructed to direct the rehabilitation specialist, Ms. Daniels, to contact the employer pursuant to 8 AAC 45.525(c).

3. The employee is ordered to continue with plan development while the RBA designee complies with this decision and order.

4. The Board retains jurisdiction over this matter.

Dated at Anchorage, Alaska, on January 28, 2010.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of TOM A. DEMPSEY employee / applicant; v. FINISHING EDGE LLC, employer(s) ;AK NATIONAL INS CO, insurers / defendants; Case Nos. 200809066; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 28, 2010.
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