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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SERGIO SEVERANCE, 

                                               Employee, 

                                                    Petitioner,          

                                               v. 

ALASKA INDUSTRIAL

INSULATION & FIREPROOFING, LLC,

                                               Employer,

                                               and 

ALASKA NATIONAL INSURANCE

COMPANY,

                                              Insurer,

                                Respondents.
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)

)

)
	INTERLOCUTORY  

DECISION AND ORDER ON

RECONSIDERATION AND 

MODIFICATION

        AWCB Case No.  200619025

        AWCB Decision No.  10-0027 

         Filed with AWCB Anchorage, Alaska

         on February 4, 2010


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition to exclude Ronald N. Turco, M.D. from consideration as the psychiatrist on the Second Independent Medical Evaluation (SIME) panel in this case, on the written record on January 5, 2010.  On January 15, 2010, an interlocutory decision and order (“D & O”) was issued excluding Dr. Turco from the employee’s SIME panel.  Claimant is represented by Steven Constantino, Esq.  Employer is represented by Robin Jager Gabbert, Esq.  On January 29, 2010, Ms. Gabbert wrote a letter to the hearing chair requesting an Errata be issued based on new evidence not previously presented to the hearing panel.  Ms. Gabbert’s letter is interpreted as a request for reconsideration and modification.

ISSUE

Shall the Board reconsider or modify its decision in Severance v. Alaska Industrial Insulation & Fireproofing, AWCB Decision No. 10-0011 (January 15, 2010) to include facts not previously presented to the Board panel?

FINDINGS OF FACT

The facts found herein are limited to those necessary to determine the narrow issue presented by Employer’s petition for reconsideration and modification.  A preponderance of the relevant evidence establishes the following facts:

1.
On January 15, 2010, an interlocutory decision and order (“D & O”) was issued, excluding Dr. Turco from the SIME panel in this case.  

2.
On January 29, 2010, Robin Jager Gabbert, counsel for Employer, wrote a letter to the hearing chair requesting reconsideration and modification of the D & O based on evidence not previously presented to the hearing panel.  

3.
In her letter,  Ms. Gabbert does not dispute the conclusions reached by the Board.  Nor does she aver the facts not previously presented will in any manner affect the conclusions reached or the Order issued in the D & O.  Rather, Ms. Gabbert expresses concern the facts stated are incomplete, and thereby imply her law firm may have altered the SIME form in a manner that may not have been apparent to Claimant’s counsel prior to filing, thereby casting aspersions on the defendant.  

4.
 Ms. Gabbert’s letter contains new evidence not previously provided to the panel, and requests the Board issue an Errata to AWCB Decision No. 10-0011, based on this new evidence, to clarify the alteration made to the fully executed SIME form filed by the parties on August 20, 2009, was made with the consent of both parties. 

PRINCIPLES OF LAW

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS23.30.180, 23.30.185, 23.30.190, 23.30.200, or23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110, the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. 

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . .

AS 23.30.155(h) provides in pertinent part:  

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 44.62.540.  Reconsideration. (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted.

ANALYSIS
The Board has broad authority in the conduct of its hearings, and to take the action necessary to ascertain and protect the rights of the parties.  The panel will reconsider Decision and Order No. 10-0011. Claimant may respond to the petition prior to reconsideration or modification.  

CONCLUSIONS OF LAW

Under the Board’s broad authority in the conduct of its hearings, and in order to best ascertain and protect the rights of the parties, reconsideration will be granted.

ORDER

1.
Employer’s request for reconsideration is granted.

2.
Claimant shall have until Tuesday, February 16, 2010, within which to respond to Employer’s petition.  In addition to standard filing requirements, Claimant shall email his response directly to the Designated Chairperson.



                           ALASKA WORKERS' COMPENSATION BOARD



__________________________________



Linda M. Cerro, Designated Chairperson



__________________________________


                                           
Tony Hansen, Member

                           
__________________________________



Robert Weel, Member

          EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SERGIO SEVERANCE, employee / petitioner; v. ALASKA INDUSTRIAL INSULATION & FIREPROOFING, employer / respondent; Case No.  200619025; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of February, 2010.



__________________________________



Kimberly Weaver, Office Assistant I 
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