IN RE: SCS LODGES, INC.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION
FOR A FINDING OF THE 

FAILURE TO INSURE 

WORKERS’ COMPENSATION

LIABILITY AND ASSESSMENT 

OF A CIVIL PENALTY  

Against
SCS LODGES, INC., CURTIS D.

STILLWELL, LINDA STILLWELL, 

and C. DAVID STILLWELL,

                                 Employer,

                                 Respondents.  
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)
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)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION AND

MODIFICATION

AWCB Case No.  700002340
AWCB Decision No.  10-0029
Filed with AWCB Anchorage, Alaska

on February  10, 2010


This matter was originally heard on April 22, 2009, in Anchorage, Alaska; the hearing was continued on the penalty phase, but a stop order issued against the corporate entity 
SCS Lodges, Inc., (Employer), which was operating without workers’ compensation insurance in violation of AS 23.30.075 (Decision and Order (D & O) 09-0095, May 15, 2009).  On August 11, 2009, the penalty phase hearing was held in Anchorage, Alaska.  Curtis D. Stillwell, President of SCS Lodges, Inc. represented Employer.  Christine Christensen, Investigator for the Special Investigations Unit of the Alaska Department of Labor and Workforce Development, represented the State of Alaska (Division).  Witnesses were Curtis D. Stillwell, Linda Tyler an insurance agent with Integra Insurance, and Investigator Christensen.  The record closed at the hearing’s conclusion.  

On January 5, 2010, D & O No. 10-0001 issued, making factual findings, assessing civil penalties and setting a schedule for Employer’s payment.  On January 19, 2010, the board’s Juneau office received a letter (forwarded to the board’s Anchorage office and received here January 21, 2010) from counsel for Employer SCS Lodges.  This letter referenced a bankruptcy petition and cited a portion of the bankruptcy law concerning stays and suggested the stay “freezes” the running of time for Employer SCS (but not the Stillwell’s individually) to seek reconsideration or appeal D & O No. 10-0001 until September 10, 2010, the deadline for SCS’ filing of its disclosure statement and plan of reorganization with the bankruptcy court.  Employer SCS requested Board “consent” to an extension of time, sans any cited statutory or case precedent, to seek reconsideration or appeal.  

On January 25, 2010, the board’s Juneau office received from Employer and Curtis Stillwell a jointly signed “Motion for Reconsideration,” dated January 20, 2010, (forwarded to the board’s Anchorage office and received here January 27, 2010) requesting reconsideration of the January 5, 2010 D & O and stating simply D & O 10-0001 “violates the automatic stay of 11 U.S.C. §362.”  Employer’s motion was heard on the written record on February 10, 2010, and the record closed even date.

ISSUES

1) Should D & O 01-0001 (January 5, 2010), be reconsidered because Employer filed a petition under Chapter 11 of the U.S. Bankruptcy Code on November 16, 2009?

2) Should D & O 01-0001 (January 5, 2010), be modified sua sponte because Employer filed a petition under Chapter 11 of the U.S. Bankruptcy Code on November 16, 2009?

FINDINGS OF FACT

D & Os No. 09-0095 (May 15, 2009) and 10-0001 (January 5, 2010) are incorporated herein, by reference.  A review of the entire record establishes the following facts by a preponderance of the evidence:

1) Venue for this case is Anchorage (record).

2) Employer did not have workers’ compensation insurance from December 8, 2006 to October 28, 2008, and from January 25, 2009 through the date of the second hearing, August 11, 2009, for a total of 888 calendar days (NCCI; Christensen; and Stillwell).  

3) Effective January 25, 2009, Employer’s workers’ compensation policy was canceled because of an outstanding balance of $6,218.00 owed to Alaska National Insurance Company (ANIC) for an audit on a previous policy (Tyler).  

4) On May 17, 2009, Alaska State Troopers served Employer with the May 15, 2009 decision and order, including a stop order, in which Employer was prohibited from using employee labor until it insured or provided security as required under AS 23.30.075 (Certificate of Service; Stillwell).  

5) Between May 17, 2009, and the date of the hearing, August 11, 2009, Employer operated daily using employee labor every day, a total of eighty-six days (Christensen; Stillwell).

6) Employer accrued 3,249 uninsured employee work days between December 8, 2006 and October 28, 2008 (Christensen; Stillwell).  Employer utilized at least seven employees since the second lapse began on January 25, 2009 (Stillwell).  

7) Aggravating factors in this case included: Employer’s failure to obtain workers’ compensation insurance in a timely manner after notification by the Division it was not covered, allowing the subsequent policy to lapse, two lapses of workers’ compensation insurance totaling 888 calendar days, continued use of employee labor requiring issuance of a stop order, and violation of that stop order (Christensen; Investigator’s Summary).

8) Curtis D. Stillwell is jointly and severally liable along with SCS Lodges, Inc., Linda Stillwell, and C. David Stillwell, for any compensable injuries to employees while the business was uninsured, all were jointly and severally fined per uninsured employee workday, and all were jointly and severally fined $1,000.00 for each day the business operated with employee labor in violation of the April 22, 2009 oral stop order, which was subsequently served on Employer on May 17, 2009 (D & O 10-0001 (January 5, 2010); Stillwell).  

9) On November 16, 2009, according to Employer’s counsel, Employer SCS filed a petition under Chapter 11 of the U.S. Bankruptcy Code, unbeknownst to the board (letter, January 19, 2010; Motion for Reconsideration, January 20, 2010).

10) On January 5, 2010, D & O 10-0001 ordered the following:

A) The stop order issued in Decision and Order 09-0095 and served on Employer on May 17, 2009 remains in effect until such time as Employer obtains workers’ compensation insurance.

B) Pursuant to AS 23.30.080(d), Employer is assessed a penalty of $86,000.00 for violating the stop order.  Employer shall pay $86,000.00 to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P. O. Box 25512, Juneau, Alaska 99802-5512.  Employer shall make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082. 

C) Pursuant to AS 23.30.060, Employer, SCS Lodges, Inc., is directly liable for all compensable claims arising during the periods Employer was in violation of 
AS 23.30.075.

D) Pursuant to AS 23.30.075(b), Curtis D. Stillwell, Linda Stillwell, and C. David Stillwell are personally, jointly, and severally liable together with the corporation for any compensable claims arising during the periods Employer was in violation of AS 23.30.075.
E) Employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which Employer was in violation of AS 23.30.075.

F) Pursuant to AS 23.30.135, the Special Investigations Unit of the Workers’ Compensation Division is directed to investigate Employer quarterly, for a period of five years, to ensure Employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
G) Pursuant to AS 23.30.080(f), a civil penalty of $32,490.00 is assessed against Employer for 3249 days its employees were employed while Employer failed to insure or provide the security required by AS 23.30.075.  

H) Curtis D. Stillwell, Linda Stillwell, C. David Stillwell, and SCS Lodges, Inc., shall pay the $32,490.00 civil penalty pursuant to the following plan:  Employer shall make an initial payment of $14,490.00 within seven days after the date of service of this order upon Employer, in accord with AS 23.30.080(g).  Thereafter, Employer shall make monthly payments of $300.00 for sixty months, commencing on the first day of March 2010, with the final payment due on March 1, 2015.  If Curtis D. Stillwell, Linda Stillwell, C. David Stillwell, and / or SCS Lodges, Inc. fail to make the initial payment within seven days of issuance of this decision and order or any of the remaining sixty payments within seven days of the monthly due date, the balance shall immediately come due and, pursuant to AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare SCS Lodges, Inc. in default. 

I) Payments shall be made in accord with AS 23.30.080(g), to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P. O. Box 115512, Juneau, Alaska 99811-5512.  Employer shall make checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.  Checks must include AWCB Case Number 700002340, in addition to the AWCB Decision Number 10-0001.  

J) Pending payment of the civil penalties assessed under AS 23.30.080(d) and (f) in accord with this Decision and Order, jurisdiction shall be maintained over this matter.

11) On January 19, 2010, the board’s Juneau office received a letter (forwarded to the board’s Anchorage office and received here January 21, 2010) from counsel for Employer SCS Lodges.  This letter referenced a bankruptcy petition and cited a portion of the bankruptcy law concerning stays, implied there was a stay in this case, and suggested the stay “freezes” the running of time for Employer SCS (but not the Stillwell’s individually) to seek reconsideration or appeal D & O 10-0001 until September 10, 2010, the deadline for SCS’ filing of its disclosure statement and plan of reorganization with the bankruptcy court (Erik LeRoy letter, January 14, 2010).  
12) Attached to the January 14, 2010 letter is a copy of Debtor’s Chapter 11 Progress Report.  This report says the main lodge building on Employer SCS’s property was destroyed by fire on September 9, 2009, insurance checks issued and additional checks are expected.  The report further notes Employer received an adverse ruling from the board and says Employer “had not scheduled AWCB as a creditor of the debtor and AWCB appears to have been unaware of the Debtor’s Chapter 11 bankruptcy” (Debtor’s Chapter 11 Progress Report, January 14, 2010).

13) The report also states Employer does not believe it would be productive to challenge the board’s ruling as a stay violation since it reasoned the board would reach the same conclusions once “it has relief from stay.”  However, Employer planned to advise the board of the bankruptcy stay (id.).

14) On January 25, 2010, Employer and Curtis Stilwell filed a Motion for Reconsideration with the board’s Juneau office, which was forwarded to the Anchorage office and received here January 27, 2010 (Motion for Reconsideration, January 20, 2010).

15) Employer’s January 20, 2010 motion contains three sentences including one request (for reconsideration), one allegation of fact (a bankruptcy petition was filed November 16, 2009), and one partial legal citation (11 U.S.C. §362) but no other argument, citation, or any legal analysis (id.).

16) Other than the January 14, 2010 letter, attachment, and January 20, 2010 Motion for Reconsideration, Employer’s Board file and the board’s computer record-keeping system contain no notice or evidence Employer filed for bankruptcy protection (record).

17) Employer did not serve copies of its January 14, 2010 letter and attachments, or its January 20, 2010 Motion for Reconsideration on the Division, which is a party of record (record).

18) Employer’s bankruptcy petition was filed after the August 11, 2009 hearing, but before the January 5, 2010 D & O (record).

19) Employer’s failure to obtain workers’ compensation coverage occurred less than three years prior to the filing of the debtors’ bankruptcy petition (record).
PRINCIPLES OF LAW

Sec. 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the applica​tion of any party in interest on the ground of . . . a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

Authority to modify a decision to correct mistakes of fact pursuant to AS 23.30.130 extends for a year from the decision’s date.  The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161 (Alaska 1974) stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”  Id. at 168.  Quoting from O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971).  

Sec. 23.30.250.  Penalties for fraudulent or misleading acts; damages in civil actions.  (a) A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers’ compensation insurance premiums. . . is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120--11.46.150.


(b) If the board, after a hearing, finds that a person has obtained . . . another benefit provided under this chapter, . . . by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained. . . . 

Sec. 23.30.280.  Investigation of fraud; staffing.  (a) The director shall establish a section within the division for the investigation of fraudulent or misleading acts under AS 23.30.250 and other fraudulent acts relating to workers’ compensation.

(b) The director may investigate facts reported under this section and may refer facts indicating a possible violation of law to the appropriate prosecutor or agency.  If the director determines that there is credible evidence that a person obtained a . . . benefit provided under this chapter by a fraudulent act or false or misleading statement or representation as provided in AS 23.30.250(a), the director shall notify the affected employer, insurer, and adjuster upon conclusion of the investigation.  If the fraudulent act or false or misleading statement or representation was perpetrated against the division, the director may file a petition as provided in AS 23.30.110 for an order of forfeiture against the person, precluding, in whole or in part, the person from future payment, compensation, medical treatment, or other benefit provided under this chapter.

. . .


(d) The section established by the director under (a) of this section shall include not less than two full-time investigators with the primary responsibility of investigating fraudulent or misleading acts relating to workers’ compensation. . . . 


In Murdoch v. C & S Custom Siding, AWCB Decision No. 06-0219 (August 8, 2006) the board noted the source of the Division’s authority to investigate allegations of failure to insure under the Act’s section related to “fraud” and said:

The Board directs the Fraud Investigation Unit created under AS 23.30.280 to investigate the allegation that Gorton’s Custom Carpentry failed to insure for workers’ compensation liability under AS 23.30.075 and, in accordance with the results of the investigation, file a petition and an accusation of the employer’s failure to insure workers’ compensation liability within 30 days of the issuance of this decision and order. . . .

Sec. 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

8 AAC 45.050.  Pleadings.  (a) A person may start a proceeding before the board by filing a written claim a petition.

   (b) Claims and petitions. . . .

     (2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection.  The board has a form that may be used to file a petition.

. . .

     (8) Except for a petition for a self-insurance certificate or an executive officer waiver, a petition must be signed by the petitioner or representative and state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties.  The petitioner must provide proof of service of the petition upon all parties.  The board or its designee will return to the petitioner a petition which is not in accordance with this paragraph, and the board will not act on the petition. . . .
8 AAC 45.060.  Service. . . .

. . .

(b) A party shall file a document with the board . . . either personally or by mail; the board will not accept any other form of filing.  Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party’s representative.  Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.   Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.  

. . .

(d) A proof of service must set out the names of the persons served, method and date of service, place of personal service or the address to which it was mailed or sent by facsimile or electronically, and verification of successful sending if required.  The board will, in its discretion, refuse to consider a document when proof of its service does not conform to the requirements of this subsection.

11 U.S.C. §362.  Automatic stay.  (a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, . . . operates as a stay, applicable to all entities, of --

(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title; 

(2) the enforcement, against the debtor or against property of the estate, of a judgment obtained before the commencement of the case under this title; 

(3) any act to obtain possession of property of the estate or of property from the estate or to exercise control over property of the estate; 

(4) any act to create, perfect, or enforce any lien against property of the estate; 

(5) any act to create, perfect, or enforce against property of the debtor any lien to the extent that such lien secures a claim that arose before the commencement of the case under this title; 

(6) any act to collect, assess, or recover a claim against the debtor that arose before the commencement of the case under this title; 

(7) the setoff of any debt owing to the debtor that arose before the commencement of the case under this title against any claim against the debtor; and 

(8) the commencement or continuation of a proceeding before the United States Tax Court concerning a corporate debtor’s tax liability for a taxable period the bankruptcy court may determine or concerning the tax liability of a debtor who is an individual for a taxable period ending before the date of the order for relief under this title. 

(b) The filing of a petition under section 301, 302, or 303 of this title, . . . does not operate as a stay –

. . .
(3) under subsection (a) of this section, of any act to perfect, or to maintain or continue the perfection of, an interest in property to the extent that the trustee’s rights and powers are subject to such perfection under section 546(b) of this title or to the extent that such act is accomplished within the period provided under section 547(e)(2)(A) of this title; 

(4) under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the commencement or continuation of an action or proceeding by a governmental unit or any organization . . . to enforce such governmental unit’s or organization’s police and regulatory power, including the enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit to enforce such governmental unit’s or organization’s police or regulatory power; . . . .

The court In Re Poule, 91 B.R. 83 (9th Cir. BAP 1988) stated:

Filing a bankruptcy petition operates as a stay, applicable to all entities, of ‘the commencement or continuation . . . of a judicial, administrative, or other action or proceeding against the debtor. . . .”  11 U.S.C. § 362(a)(1).  An exception to the stay appears in section 362(b)(4) for ‘the commencement or continuation of an action or proceeding by the governmental unit to enforce such governmental units’ police or regulatory powers.’  11 U.S.C. § 362(b)(4).  Here, the Registrar’s issuance of the citation was the commencement of an administrative proceeding against the Debtor which violated the stay, unless it is within the ambit of section 362(b)(4).

There are two ‘tests’ for determining whether government acts are within the ambit of section 362(b)(4).  In In re Thomassen, 15 B.R. 907 (9th Cir. BAP 1981) we discussed the ‘pecuniary purpose’ test.  In Thomassen, the California Board of Medical Quality Assurance . . . initiated proceedings post-petition against one of the debtors, a physician.  The proceedings were based upon allegations of (1) gross negligence or incompetence, and (2) acts of dishonesty in financial dealings.  The debtors sought to have the proceeding stayed, but the trial court refused.  The debtors appealed, arguing that the Board’s actions were simply an attempt to force Dr. Thomassen to pay certain debts owed to persons whom he had allegedly defrauded.  Id. at 909.  We noted that the pecuniary purpose test distinguishes ‘between governmental actions which are aimed at obtaining a pecuniary advantage for the unit in question or its citizens, and those actions which represent a direct application of the unit’s police or regulatory powers.’  Id.  The aim of the pecuniary purpose test is

preventing the circumvention of the relief available to both debtors and general creditors under the Bankruptcy Code. . . .  State and local governmental units cannot, by an exercise of their police or regulatory powers, subvert the relief afforded by the federal bankruptcy laws.  When they seek to do so for a pecuniary purpose, they are automatically stayed, notwithstanding the exception found at [§362(b)(4)].


Id.  We noted that the charges brought against Dr. Thomassen involved malpractice, professional incompetence, and fraud in handling patients’ and employees’ money.  ‘The State’s interest in this matter is in punishing such misconduct and in preventing future acts of the type which Dr. Thomassen has been accused.  This is a valid police and regulatory interest.’  Id. at 909-910.  We therefore held that the Board’s actions were excepted from the stay by §362(b)(4).

The court In re Charter First Mortgage, Inc., 42 B.R. 380 (Bankr. D. Or.1984), considered the second test, the ‘public policy’ test.  There, the Washington State Attorney General had commenced litigation postpetition against the debtor for violating the Washington Consumer Protection Act.  The Attorney General had sought injunctive relief against the debtor and restitution of monies on behalf of the debtors’ victims.  The debtors sought to have the Attorney General held in contempt for violating the automatic stay.  The court declined, concluding that the Attorney General’s actions were within the scope of section 362(b)(4).  The ‘public policy test attempts to distinguish between those proceedings which fulfill a public policy and those which adjudicate private rights.’ 42 B.R. at 383 (citations omitted).  Under this test, the court considers whether the administrative agency is exercising legislative, executive, or judicial functions.  Where the agency’s action affects only the parties immediately involved in the proceeding, it is exercising a judicial function and the debtor is entitled to the same protection from the automatic stay as if the proceeding were being conducted in a judicial form.  42 B.R. at 383-84. Turning to the facts before it, the Charter First Mortgage court concluded that it was

totally appropriate for Washington to proceed in the state court to attempt to obtain an injunction, civil penalties and attorney’s fees and costs against debtor for alleged violation of its Consumer Protection Act.  Such state powers are a necessary and important adjunct to its responsibilities to protect its whole citizenry from deceptive consumer practices.  The authority to protect the public welfare would be largely meaningless without the power to punish and prevent.  Such steps violate neither the pecuniary purpose test nor the public policy test.


42 B.R. at 384.  To the extent the state sought restitution for victims of the debtor’s violations of the Act, however, the court held that the proceedings were not excepted from the automatic stay.  42 B.R. at 385.  In light of these cases, we hold that where a state agency is attempting to punish a debtor for fraudulent conduct by assessing civil penalties, or where it is attempting to prevent future occurrences of fraud through injunctive relief, the action comes within the scope of section 362(b)(4).

. . .

In the case at bar, the Debtor was charged with violations of the Contractor’s Licensing Law (citations omitted). . . .  The Contractor’s Licensing Law is a legitimate exercise of California’s police power and the acts involved in this case are of a type the state has a legitimate interest in punishing and preventing.  We conclude, therefore, that the Registrar’s assessment of civil penalties against the Debtor comes within the ambit of section 362(b)(4) and the penalties are valid. . . .  

Numerous other courts have concluded the stay does not bar government agencies from investigating, punishing and preventing “fraudulent” activities by bankruptcy debtors.  See, e.g., Commodity Futures Trading Comm’n. v. Co Petro Marketing Group, Inc., 700 F.2d 1279, 1283-84 (9th Cir.1983) (construing § 362(b)(5)); United States Dept. of Housing and Urban Development v. Sutton, 68 B.R. 89, 94 (Bankr. E.D. Mo. 1986); In re Liss, 59 B.R. 556, 559 (Bankr. N.D. Ill. 1986). 

In Re Dobrova d/b/a Omega Pizza, AWCB Decision No. 91-0135 (May 7, 1991) at 3, the board said:

Because of Respondents’ flagrant and prolonged violation of the Alaska Workers’ Compensation Act regarding obtaining and maintaining workers’ compensation insurance and because of their failure to pay an injured employee in accordance with our order, we find it is particularly important that this matter be referred to the State of Alaska Attorney General’s Office for prosecution to seek all the appropriate criminal and civil sanctions.  We will request the Commissioner of Labor to make the necessary referral.


We find Dobrova and Omega Pizza have filed for protection of the federal bankruptcy court.  We find that not all governmental actions are necessarily stayed by the filing of federal bankruptcy proceedings.  The ‘valid exercise of the . . . regulatory power of a governmental unit’ may proceed despite a bankruptcy action.  In re Mansfield Tire and Rubber Co., 660 F.2d 1108, 1114 (6th Cir.1981); See 11 U.S.C. §362(b)(4).  We have previously ruled in a similar proceeding that our actions in issuing a stop order prohibiting an uninsured employer from using employee labor is exempt under from the automatic stay provisions of the bankruptcy act.  In Re Cache Creek Lodge, AWCB Decision No. 88–0263 (October 13, 1988).  We believe referral of this matter to the Attorney General’s office for prosecution is a valid exercise of our regulatory power, and our action is not stayed by the bankruptcy petition.

In Re Veys, AWCB Decision No. 07-0083 (April 11, 2007), considered the effect a bankruptcy stay had on the board’s ability to levy fines on uninsured employers.  In that case, the debtor had already filed a petition for bankruptcy and obtained a stay; the parties subsequently stipulated to the amount of penalties to be levied and the board decided the stay’s effect on the parties’ agreement.  The board concluded “the present proceeding is an exercise of the Alaska Legislature’s police, public welfare and regulatory powers under law, as delegated to the Department, and therefore we conclude this proceeding is excepted from the automatic stay under 11 U.S.C. § 362(b)(4)” (id. at 6).  Veys also said:

We conclude under the decisions of In re: Poule and In re: Adkins that the civil penalty sought in this proceeding is a ‘fine, penalty or forfeiture,’ is not sought as compensation for actual pecuniary loss, and is imposed ‘with respect to a transaction or event that occurred’ less than three years before the date of filing of the petition in bankruptcy for the subject debtors.  The failure to obtain workers’ compensation coverage occurred less than three years prior to the filing of the debtors’ bankruptcy petitions.
Id. at 7.  

ANALYSIS

1) Should D & O 01-0001 (January 5, 2010), be reconsidered because Employer filed a petition under Chapter 11 of the U.S. Bankruptcy Code on November 16, 2009?

The law says agency power to order reconsideration expires 30 days after delivery or mailing of a decision.  If no agency action is taken on a motion for reconsideration within the time allowed for ordering reconsideration, the petition is considered denied.  Here, the January 5, 2010 D & O was served by mail on all parties on January 5, 2010.  Employer filed its motion on the last possible day, in Juneau on January 25, 2010, even though venue for this case is Anchorage; the motion did not arrive in Anchorage until January 27, 2010.  Employer failed to serve its motion on the Division, a party of record.  The power to reconsider the D & O expired on February 4, 2010.  No action was taken before the power to reconsider expired.  Therefore, pursuant to AS 44.62.540, the motion for reconsideration is deemed denied.

2) Should D & O 01-0001 (January 5, 2010), be modified sua sponte because Employer filed a petition under Chapter 11 of the U.S. Bankruptcy Code on November 16, 2009?

Modification under AS 23.30.130 is an alternate method sometimes applicable to review a D & O thought to be in error.  In this case, Employer did not request review under §130; but review may be made sua sponte.  No factual findings were made in the January 5, 2010 D & O concerning Employer’s bankruptcy filing, because no notice Employer had filed for bankruptcy protection was provided prior to the D & O’s issuance.  Bankruptcy and the effect of any bankruptcy court stay were never raised as issues, even though the hearing was held August 11, 2009, and the subject 
D & O did not issue until January 5, 2010.  Employer had from November 16, 2009, until January 5, 2010, to give notice of its bankruptcy filing, but never did.  Employer provided no explanation why it could not have given notice of its bankruptcy filing before the January 5, 2010 D & O issued.  Therefore, the record discloses there was no mistake in any findings of fact.

Employer concedes it provided no notice it had filed for bankruptcy protection prior to the issuance of the January 5, 2010 D & O in this case and acknowledges the board was unaware of the filing.  The record is devoid of any such notice prior to January 19, 2010, 14 days after the second D & O was issued.  Employer filed that notice, in letter form, in the wrong venue.  Consequently, there is no basis for modifying the January 5, 2010 D & O based upon a factual mistake.

Furthermore, the cases cited above show the January 5, 2010 D & O was an appropriate use of agency “police power” to levy penalties against Employer and its principals, to address events which happened less than three years before the date Employer filed for bankruptcy protection.  The Fraud Investigation Unit
 was created under AS 23.30.280 to investigate allegations employers were operating without workers’ compensation insurance.  Employer’s motion does not cite any law to the contrary.
CONCLUSIONS OF LAW

1) D & O 01-0001 (January 5, 2010), will not be reconsidered because Employer filed a petition under Chapter 11 of the U.S. Bankruptcy Code on November 16, 2009, because the power to order reconsideration expired and the motion is deemed denied.

2) D & O 01-0001 (January 5, 2010), will not be modified sua sponte because Employer filed a petition under Chapter 11 of the U.S. Bankruptcy Code on November 16, 2009, because there was no mistake in any factual findings.

ORDER

Employer’s Motion for Reconsideration is deemed denied, pursuant to AS 44.62.540(a).

Dated in Anchorage, Alaska on February  10, 2010.





ALASKA WORKERS’ COMPENSATION BOARD






William Soule,






Designated Chairman






Linda Hutchings, Member






Tony Hansen, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of employee / applicant v. SCS LODGES INC, employer, uninsured, defendants; Case No. 700002340; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on February  10, 2010.






                       Cynthia Stewart, Clerk
�








� The orders in D & O 10-0001 (January 5, 2010) were numbered; these orders are lettered to avoid confusion with the factual findings.


� The Fraud Unit is now known as the Special Investigations Unit.
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