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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	BOBBY  HALE, 

                                                   Employee, 

                                                     Petitioner,

                                                   v. 

CONOCOPHILLIPS CO,

                                                  Employer,

                                                   and 

ACE AMERICAN INSURANCE COMPANY,

                                                  Insurer,

                                                     Respondents.
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	INTERLOCUTORY DECISION 

AND ORDER

AWCB Case No.  200524491
AWCB Decision No. 10-0030 

Filed with AWCB Fairbanks, Alaska

on February 11, 2010


The Alaska Workers’ Compensation Board (Board) heard the employer’s Petition to Change Venue on the basis of the written record on January 14, 2010, at Fairbanks, Alaska.  Attorney Andrew Lambert represents the employee.   Attorney Timothy McKeever represents the employer and insurer.  The record closed at the conclusion of the hearing on that day.

ISSUE

Shall the Board order a change of venue, transferring the case from Fairbanks to Anchorage under 8 AAC 45.072, based on a petition by the employer?

FINDINGS OF FACT
1. Over the course of 22 years, the employee worked in various positions for what existed first as Arco Alaska, then Phillips Alaska, and finally ConocoPhillips Alaska.
  From 1984 until 2000, the employee worked on the North Slope of Alaska in various positions.
  He then moved to Anchorage, where he continued to work for the employer as a response drill coordinator, preparing oil spill exercises and response plans for all ARCO facilities in Alaska.  While he was based in Anchorage, he continued to travel all over the state, including to the North Slope, working for the employer.

2. While working for Employer in the Anchorage office, the employee lived in Wasilla.

3. Employee quit working for the Employer in February 2006.

4. On May 15, 2008, the Employee filed a Workers’ Compensation Claim alleging that he “was exposed to chemicals and toxins during the course and scope of his employment with the employer.”  The Employee stated his date of injury was April 25, 2005.  On his claim form, Employee described the nature of his injury or illness as “chronic toxic exposure; fatigue; dizziness; headaches; lack of concentration; mental capacity; respiratory symptoms; reactive lower airways disease; toxic encephalopathy; nervous system; cognitive; immune dysfunction; sexual dysfunction; autoimmune process; memory loss; tremors.”  The Employee sought permanent total disability benefits beginning February 1, 2006, attorney’s fees and costs.  Employee listed the North Slope as the location where his injury occurred.

5. Employee describes his symptoms as asthmatic attacks, congestion, lightheadedness, fatigue, difficulty concentrating, tremors, mental confusion, difficulty finding words, short term memory loss, irritability, loss of interest in usual activities, loose stools, and decreased sexual function.

6. On March 20, 2000, Dr. Beth Baker noted that Employee had twice been sent home from his position on the North Slope due to “attacks of breathing problems.”  In her treatment plan at that same visit, Dr. Baker advised the employee to “[a]void things in the environment; for now, stay off work on the north slope.”

7. Two months later, the employee returned to Dr. Beth Baker, who recommended he take a higher dose of Flovent if he planned on returning to the North Slope.

8. On March 1, 2006, the employee informed Dr. Gordon Baker that he had first experienced breathing problems approximately five years prior while working on the North Slope.  Dr. Baker further noted that the employee’s “chemical exposure at work in the oil field has exposed him to all sorts of petrochemicals and solvents.” 

9. On October 6, 2006, Dr. Gordon Baker, relying on a screening exam conducted by neuropsychologist Dr. Raymond Singer, opined that the employee “has suffered an organic brain syndrome or toxic encephalopathy directly caused by exposure to neurotoxic chemicals.”

10. Dr. Singer conducted a complete neuropsychological examination of the employee in November 2007, and opined in his December 28, 2007, letter to the employee: “You have been an oil field worker since 1979, with exposure to diesel fuel, combusted fuel exhaust and crude oil exposures.  Over-exposure to these substances, which are neurotoxic, can damage the nervous system.  I believe you were exposed to additional neurotoxic substances…. [My] preliminary opinion is that you suffer from neuropsychological decline from exposure to neurotoxic substances as an oil field worker, and that you are disabled.”

11. Both the employer’s and the employee’s attorneys work and reside in Anchorage.

12. Employee submitted substantial discovery requests to the Employer, for which the Employer sought a protective order.  The discovery issue was decided by the Board on January 15, 2010.

13. The employer filed a Petition to Change Venue on October 5, 2009.

14. A hearing on the written record was held on January 14, 2010.

PRINCIPLES OF LAW

AS 23.30.005(a) provides, in part:

The Alaska Workers’ Compensation Board consists of a southern panel of three members sitting for the first judicial district, two northern panels of three members  sitting for the second and fourth judicial districts, five southcentral panels of three members each sitting for the third judicial district, and one panel of three members that may sit in any judicial district. . . .

8 AAC 45.072 provides, in part:

A hearing will be held only in the city in which a division office is located.  Except as provided in this section, a hearing will be held in the city nearest the place where the injury occurred and in which a division office is located.  The hearing location may be changed to a different city in which a division office is located if . . .


(1)
the parties stipulate to the change; 

 
(2)
after receiving the party's request in accordance with 8 AAC 45.070(b)(1)(D) and based on the documents filed with the board and the parties' written arguments, the board orders the hearing location changed for the convenience of the parties and the witnesses... or


(3)
the board or designee, in its discretion and without a party's request, changes the hearing's location for the board's convenience or to assure a speedy remedy.

ANALYSIS

The parties dispute the change of venue, and no venue stipulation has been filed under 8 AAC 45.072(1).  

The parties have exchanged limited discovery at this point in the processing of Employee’s claim.

As there is no hearing yet set on the merits of Employee’s claim, and as the parties are still early on in the discovery process, neither party has an accurate list of potential witnesses who may testify at hearing.  Therefore, Employer’s argument that change of venue to Anchorage would better convenience the parties and the witnesses in Anchorage is unpersuasive.  While changing venue to Anchorage would undoubtedly be more convenient for the employer, the Board notes that the employer and both parties’ witnesses have at times elected to participate at hearings by teleconference.  While it is certainly the employer’s right to appear and present witnesses in person for hearing, it is a matter of the employer’s election to do so.  The Board also notes that physician testimony is often taken either telephonically or by deposition submission.

The Board has long taken administrative notice that the hearing delay in Anchorage has been consistently several months longer than in Fairbanks.
  At this time, the hearing delay in Anchorage is approximately four months longer than in Fairbanks.  The Board finds that changing the venue of this case to Anchorage would likely cause substantial delay in the resolution of this case.

Definitively finding that Employee’s injury occurred in the course and scope of his employment over the years on the North Slope is premature at this point.  However, even a cursory look at the employee’s medical records indicates that at least three physicians who have examined the employee concur that if a toxic exposure did in fact occur, it likely occurred over the many years he was working on the North Slope.

CONCLUSIONS OF LAW

Under 8 AAC 45.072(2)&(3), based on the limited evidence available, the Board finds Fairbanks will better serve the administrative efficiency and convenience of the Board, and would provide a speedier remedy to the parties.  Based on these findings, and in accord with 8 AAC 45.072, the board will deny the employer's petition to change the venue of this case from Fairbanks to Anchorage.

ORDER

The employer's petition to change the venue of this case from Fairbanks to Anchorage pursuant to 8 AAC 45.072 is denied.  Venue remains in Fairbanks.


Dated at Fairbanks, Alaska this 11 day of February, 2010.





ALASKA WORKERS' COMPENSATION BOARD








/s/________________________________                







Amanda Eklund, Designated Chair








/s/________________________________                







Damian Thomas, Member
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Debra Norum, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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