DIANA L. ARCHULETA-MERKLE  v. WESTMARK HOTELS INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DIANA L. ARCHULETA-MERKLE, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

WESTMARK HOTELS INC.,

HOLLAND AMERICA LINE - WESTOURS, INC.,

                                                  Employer,

                                                   and 

TRAVELERS PROPERTY CASUALTY CO.,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

ON MODIFICATION

AWCB Case No.  200716135
AWCB Decision No. 10-0031 

Filed with AWCB Fairbanks, Alaska

on February 12, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (Board) considered the parties’ proposed stipulated resolution of the employee’s outstanding claims on February 11, 2010, on the basis of the written record, at Fairbanks, Alaska.  Attorney Nora Barlow represented the employer and insurer.  Attorney Robert Beconovich represented the employee.  In a January 28, 2010 decision,
 the Board found the employee entitled to medical care for her 2007 work injury, and retained jurisdiction to consider a stipulation for attorney fees.  The parties filed a Stipulation on February 1, 2010, addressing several remaining issues.  Based on the request by the parties, the Board closed the record on February 11, 2010, and here issues an order based on the Stipulation.  

ISSUE

In a hearing on November 3, 2009, the employee contended she was entitled to continuing medical care for her work-related plantar fasciitis based on the recommendations of her treating physician and the Board’s second independent medical evaluation (“SIME”) physician, that her benefits had been frivolously and unfairly denied, and that she is entitled to an attorney fee and legal costs.  The employer contended its physician had determined the employee did not suffer work related plantar fasciitis, and had controverted the employee’s benefits based on that opinion.  The employer subsequently withdrew its Controversion Notice, agreeing to the employee’s request for medical benefits.  The parties submitted a Stipulation, agreeing to an award of attorney fees and resolving the specific claims argued in the November 3, 2009 hearing.    

Shall the Board modify its January 28, 2010 decision, and approve the parties’ Stipulation concerning an award of attorney fees, and the withdrawal of the employee’s claim of frivolous and unfair controversion?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The employee experienced pain in her feet when working as a housekeeper for the employer in November 2007.
  She sought treatment from Ralph Dixon, D.P.M., who diagnosed bilateral plantar fasciitis.

2.
John Ballard, M.D., performed an employer independent medical examination
 in March 2008.  In his March 15, 2008, report, Dr. Ballard disagreed with Dr. Dixon’s diagnosis of plantar fasciitis, contending that an alternate condition may be the source of the employee’s pain.
  Dr. Ballard suggested conducting an MRI of the lumbar spine to rule out an alternate diagnosis.

3.
In his April 1, 2008, report, Dr. Dixon reiterated that the employee suffered from plantar fasciitis, and that the employee’s foot condition was the result of her work for the employer.  Nevertheless, he agreed with Dr. Ballard that ruling out any lower back problems may be appropriate.

4.
The employer filed controversion notices on March 19, 2008 and April 11, 2008, relying on Dr. Ballard’s March 15, 2008, report.

5.
At the Board’s order, the employee underwent a second independent medical evaluation (SIME)
 on July 28, 2008.  In his July 28, 2008, report, SIME physician Kenneth Swayman, M.D., concurred with Dr. Dixon’s diagnosis of bilateral plantar fasciitis and attributed the cause of the employee’s condition to her work for the employer.
  The employer withdrew its controversion notice after receiving Dr. Swayman’s report.

6.
On November 14, 2008, Dr. Dixon performed bilateral foot surgery.
  Despite the surgery, the employee did not substantially improve.
  Dr. Dixon recommended additional surgery in his May 4, 2009, report.

7.
In his July 10, 2009, report, Dr. Ballard again recommended an MRI to rule out a spine condition as the cause of the employee’s foot pain.

8.
At his September 22, 2009, deposition, Dr. Dixon again agreed an MRI may be appropriate,
 though his opinion remained firm that the plantar fasciitis diagnosis was accurate and surgery is warranted.

9.
As of October 29, 2009, the date of the hearing on the petition to continue the hearing, the employee had been referred to Dr. Tamai for an orthopedic evaluation, but no appointment had been scheduled.
  In its decision, the Board declined to cancel the hearing on the merits of the employee’s claim scheduled for November 5, 2009, but indicated it would keep the record open to receive the report of Dr. Tamai.

10.
In the hearing on November 5, 2009, the employee, the adjuster, and Dr. Ballard offered testimony concerning the course of treatment, medical evaluation, claims, and denial of claims.
  The Board kept the record open for Dr. Tamai’s evaluation report.
  The employee filed affidavits of attorney fees and legal costs.
  

12.
Dr. Tamai evaluated the employee on November 10, 2009, noted her symptoms arose in her work and diagnosed plantar fasciitis, referred the employee back to continuing treatment with Dr. Dixon, and recommended a trial of modified shoes with heel springs before surgery.

13.
In response to Dr. Tamai’s report, the employer filed a Notice of Withdrawal of Controversion dated December 21, 2009.
  In a cover letter to the Notice of Withdrawal of Controversion, the employer agreed to pay for the surgery recommended by Dr. Dixon, if the employee elects to proceed.

14.
The employer informed the Board in an e-mail copied to the employee’s counsel on December 29, 2009, that all disputed issues had been resolved, and that the parties would be submitting a stipulation of attorney fees for payment of the employee’s attorney fees.

15.
The Board closed the record to consider the proposed resolution, and in its January 28, 2010 decision, AWCB Decision No. 10-0022, concluded and ordered, in part:

CONCLUSIONS OF LAW

The stipulation of the parties resolving the employee’s claim is reasonable and consistent with the evidence in the record, and approved by the Board under 8 AAC 050(f)(1).  
The employee’s work injury of is the substantial cause of her plantar fasciitis condition and need for treatment.  The employee is entitled to continuing medical benefits for her low back condition under AS 23.30.095(a), which the nature of the injury and the process of recovery require.  The employee is entitled to reasonable attorney fees and legal costs, under AS 23.30.145(b).  This stipulation fully resolves the need for further litigation of the employee’s outstanding claims.

ORDER

1.
The employer shall provide the employee continuing medical benefits under AS 23.30.095(a), as discussed in this decision.
2.
The Board retains jurisdiction to consider the parties’ stipulated request for an award of the employee’s attorney fees and legal costs, under AS 23.30.145(b) and AS 23.30.260.

6.
The parties filed a Stipulation for Attorney Fees on February 1, 2010,
 agreeing 1) all issues from the employee’s claim
 are resolved by the Stipulation, 2) the employer has withdrawn its controversion, 3) the employer will pay the employee $10,482.60 in attorney fees and legal costs, 4) the employee withdraws its claim for any additional attorney fees or costs pursuant to Szepanski v. UAF,
 5) the employee withdraws its claim for additional attorney fees for telephone conferences with an Investigator from the Division of Workers’ Compensation which resulted in the referral of the employer’s private investigator to the  Division of Insurance, and 5) the employee withdraws its claim for a finding of frivolous or unfair controversion.
  The parties requested the Board’s approval of the Stipulation.

17.
The Board closed the hearing record when it next met, on February 11, 2010, to consider the parties’ Stipulation.

PRINCIPLES OF LAW

AS 23.30.130(a) Modification of Awards, provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed modification under AS 23.30.130(a) in Interior Paint Company v. Rodgers:

The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.
  

AS 23.30.145 Attorney Fees provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.
  The Board was instructed to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    
AS 23.30.155(o) [Frivolous or Unfair Controversion] provides:

The director shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

8 AAC 45.050(f) Stipulations provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

In Adams v. Advanced Medical Center’s of Alaska, et al.,
 the Board noted that where parties are resolving an outstanding benefit dispute, but if the employee is not specifically waiving any potential benefits, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary,
 and the parties in that decision were permitted to resolve a medical benefit dispute through a stipulation under 8 AAC 45.050(f).
  An approved stipulation will bind parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the stipulated benefits, they must file a claim or petition to request modification under AS 23.30.130.
  

ANALYSIS

I.
MODIFICATION BASED ON STIPULATION

The parties have offered new information in the Stipulation concerning the remaining disputed issues and the employee’s attorney fees and legal costs.  The Board will exercise its discretion to consider the Stipulation as a request for modification of the January 28, 2010 decision, under AS 23.30.130.  

8 AAC 45.050(f)(3) binds stipulating parties to their agreement with the force of an order of the Board.  Under 8 AAC 45.050(f)(2) the parties may make a stipulation at any time in writing before the close of the record, or orally during the course of a hearing.  The Board has the general authority to issue orders under certain circumstances to resolve and dismiss claims, without prejudice to the employee,
 and can “hear and decide all questions in respect to the claim.”
  Based on a review of the record, especially the Stipulation for Award of Attorney Fees, the Board finds the employer has withdrawn its controversions and accepted liability for agreed-upon attorney fees.  The employee has agreed with the employer on a specific award of attorney fees, and has agreed to withdraw certain arguments concerning attorney fees.  The employee has also agreed to withdraw his claim for a finding of frivolous and unfair controversion.  

In Lindekugel v. Fluor Alaska, Inc.,
 the Alaska Supreme Court held that the waiver of future statutory entitlements by an employee must be dealt with in a formal compromise and release (“C&R”) agreement under AS 23.30.012, not in a simple stipulation of the parties.  Nevertheless, in the instant case the employee has not proposed a waiver of not-yet determined attorney fees and costs, but rather has agreed to a specific award of fees and costs.  If the proposed attorney fees are based on the record and reasonable, the Board can order payment of the fees and costs under AS 23.30.145 and 8 AAC 45.050(f)(1).  The finding of a frivolous or unfair controversion by the Board under AS 23.30.155(o) would result in the referral of the issue to the Division of Insurance, a ministerial duty, not an award of benefits.  Accordingly, no C&R is needed. 

The Board recognizes this as a binding stipulation between the parties to resolve the remaining disputes, under 8 AAC 45.050(f)(3).  Based on the written Stipulation, the parties’ request for an order, and an independent review of the record, the Board will issue an order under 8 AAC 45.050(f)(1),
 awarding the stipulated attorney fees and costs, and dismissing the issue of frivolous or unfair controversion.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
    

II.
ATTORNEY FEES 

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, the Board finds the payment of the benefits claimed by the employee, was resisted by the action of the employer,
 and formally controverted.  The employee’s counsel has successfully defended the employee’s claim and the Board has awarded the employee certain medical benefits, and consequently, fees and costs are to be awarded.
  The parties request that we award reasonable attorney fees under AS 23.30.145(b).  Based on the employer’s resistance to the claims, the employee’s itemization of attorney time expended, and the parties’ request that we order agreed-upon fees and costs, we will consider an award of reasonable fees under AS 23.30.145(b).
 

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Bignell
 held that attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court directed the Board to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, the Board has examined the record of this case. Having considered the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting to the employee from the services obtained, and the stipulated request of the parties, the Board finds the stipulated attorney fees and legal costs are reasonable for the successful prosecution of this claim.
  Accordingly, the Board will decline to consider the additional arguments concerning attorney fees. And will deem those arguments withdrawn in accord with the terms of the Stipulation.

III.
WITHDRAWAL OF FRIVOLUS OR UNFAIR CONTROVERSION ISSUE

The parties have entered into a binding stipulation under 8 AAC 45.050(f), in which the employee has agreed to withdraw its claim requesting a finding of frivolous and unfair controversion under AS 23.30.155(o), and to abandon that defense against the employee’s claims.  This is specifically incorporated in the Stipulation for Award of Attorney Fees, requesting the Board’s signature and order.  The claims for substantive benefits are resolved.  The Board will approve the stipulation as an order under 8 AAC 45.050(f)(1), and the employee’s claim of frivolous and unfair controversion under AS 23.30.155(o) is deemed withdrawn and will be dismissed 

CONCLUSIONS OF LAW

The Stipulation of the parties resolving the employee’s claim is reasonable, consistent with the evidence in the record, and approved by the Board under 8 AAC 050(f)(1). The Board will modify its January 28, 2010 decision under AS 23.30.130, in accord with the terms of the Stipulation.  The employee is entitled to reasonable attorney fees and legal costs totaling $10,482.60, under AS 23.30.145(b).  The employee’s additional arguments for attorney fees are withdrawn and dismissed.  The employee’s claim for a finding of frivolous or unfair controversion under AS 23.30.155(o) is withdrawn and dismissed under 8 AAC 45.050(f).  This Stipulation fully resolves the employee’s claims and the issues set for hearing.

ORDER

1.
AWCB Decision No. 10-0022 (January 28, 2010) is modified under AS 23.30.130 as follows.  In all other respects that decision remains in full force and effect. 

2.
The employer shall pay the employee’s attorney fees and legal costs totaling $10,482.60, under AS 23.30.145(b).  The Board will sign and issue the parties’ Stipulation simultaneously with this order.

3.
The employee’s claim for a finding of frivolous or unfair controversion under 
AS 23.30.155(o) is withdrawn and dismissed.  


Dated at Fairbanks, Alaska this 12 day of February, 2010.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters, Designated Chairman







/s/____________________________                                



Sarah Lefebvre, Member







/s/____________________________                                






Damian J. Thomas, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Modification in the matter of DIANA L. ARCHULETA-MERKLE employee / applicant; v. WESTMARK HOTELS INC., HOLLAND AMERICA LINE - WESTOURS, INC., employer; TRAVELERS PROPERTY CASUALTY CO., insurer / defendants; Case No. 200716135; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 12, 2010.






/s/












Maureen I. Johnson, Office Assistant II
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