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                                       Employee, 

                                       Applicant
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200717900
AWCB Decision No.  10-0037
Filed with AWCB Anchorage, Alaska

on February 22, 2010


INTRODUCTION

This is a discovery dispute.  The Alaska Workers’ Compensation Board (Board) heard the employee’s September 2, 2009 Petition for a Protective Order and the employer’s Petition for an Order for formal discovery under 8 AAC 45.054(b) on January 27, 2010 at Anchorage, Alaska.  Attorney Joseph Kalamarides represented the employee.   Attorney Randy Weddle represented the employer and insurer.  By stipulation, the parties agreed that the hearing be held on the written record; consequently, no witnesses testified.   The record closed January 27, 2010.  


ISSUES
The employer argues that information regarding awards given to the employee, his weight loss, criminal history, education, and military discharge may support the diagnosis of the employer’s medical examiner that the employee is malingering.  Although the employee voluntarily provided some information to the employer, the employee argues the remainder of the information sought is not relevant to any claims in his case and asks for a protective order.

1. Is the employee entitled to a protective order precluding the Employer’s discovery of his military records, educational records, and informal discovery requests made by the employer on August 28, 2009?

The employer asks that the Board order formal discovery procedures be used because the employee did not fully respond to the its informal discovery requests.  The employee contends formal discovery is not appropriate because the information sought was not proper.  

2. Is the employer entitled to an order from the Board authorizing the use of requests for production, interrogatories, and requests for admission pursuant to 8 AAC 45.054(b)?


FINDINGS OF FACT
The following facts are proved by a preponderance of the evidence.  We address only facts relevant to the issues before us in this decision.  

1) On September 23, 2007, Paul Newsom (the employee) was a night stocker  at Three Bears Alaska, Inc. (the employer).  While moving steel beams on shelving, he hit his head and fell 7 to 8 feet hitting the shelving as he fell.
  

2) The most recent prehearing summary reveals the following issues remain in dispute: medical costs and transportation related to bilateral hands and wrists and right knee after December 19, 2008; medical costs and transportation related to the lower back other than an injection in early 2009 related to the SI
 and facet joint; treatment for depression; temporary total disability; permanent partial impairment greater that 3%; interest; penalties; and attorney fees and costs.
  The claim for depression was added by amendment at the prehearing held April 8, 2009.
  

3) On January 2, 2008, the employee requested a determination of his eligibility for reemployment, and on April 23, 2008 the Reemployment Benefits Administrator found the employee eligible for benefits.
  The employee elected to receive a job dislocation benefit rather than reemployment benefits.

4) The employee was deposed on June 10, 2008.  In the deposition, employee stated that he had been given an honorary degree from “Cosmopolitan University,”
  that he had attended the University of California, Santa Barbara and the University of Minnesota, but had not received any degrees from them,
 and that he had been medically discharged from the Navy in 1970.
  

5) On August 3, 2009, employee was seen by Eric M. Goranson, M.D., a psychiatrist, for an employer’s independent medical exam (EIME).  In his report, Dr. Goranson noted that the employee had made “extravagant claims” and that further clarification and investigation would be helpful “in clarifying the clinical picture.”
  Among employee’s claims to Dr. Goranson were that he had been “a world recognized expert in computer forensics” and that he had “received a Congressional Gold Medal.”
  Dr. Goranson also stated that the employee’s “refusal to tell me about assaults in the 1980’s should be further investigated.”
  Dr. Goranson did not agree employee was suffering from depression.  Instead he reported the “most likely diagnosis in this case is malingering”
 and stated that the employee’s behavior “strongly suggest (sic) that this is the appropriate diagnosis.”
  Also during his examination, the employee told Dr. Goranson that he had lost 40 pounds after the accident and had not gained it back
 

6) On August 28, 2009 employer’s counsel sent informal discovery requests to employee’s attorney.
  The requests were: 

1. At page 16 of Dr. Goranson’s report, he indicates that you reported being awarded a Congressional Gold Medal for efforts in tracing the 9/11 terrorists.  With respect to that award:

A. Who presented you with the award?

B. When and where was the award presented?

C. Please state the public law number which authorized Congress to present the award to you.

D. Please produce a copy of the citation or other documents which corroborate the fact that you received the award.

E. Please produce a copy of the medal.

2. On page 15, Dr. Goranson stated: “He claimed to have lost 40 pounds after the accident and has not gained that back”.  With respect to that claim:

A. Please admit that your weight, according to medical records, on October 9, 2007, was 263 pounds.

B. Please admit, according to medical records, your weight on December 9, 2008, was 268 pounds.

C. Please provide documentation that you lost 40 pounds between the time of the accident and the time you saw Dr. Goranson, and that you have not gained that weight back.

3. In Dr. Goranson’s report at page 15, Dr. Goranson stated:

When I asked him a routine question about assaults, he initially reluctantly told me he had an episode in 1997 where his girlfriend’s daughter brought home a person who was involved in stealing cars.  ‘I put my foot in someone’s butt’ and got charged with assault.  He said he was convicted on assault, but when the judge looked at the paperwork he asked for a dismissal.

A. With respect to said statement by Dr. Goranson, admit it is not completely true, because you have also been convicted of rape in Alaska.

B. Admit that you have also been convicted of sexual assault in Alaska.

C. Admit that you are a registered sex offender in the State of Mississippi.

D. State the dates and locations of correctional facilities where you have been incarcerated as a result of assaults other than the 1997 episode you referred to in answering Dr. Goranson’s question.  

E. Identify the state and city where you were convicted of charges against you for assault or rape, except for the 1997 incident which you mentioned when you were evaluated by Dr. Goranson.

4. In your deposition and in at least one medical record you have indicated that you have been awarded a Ph.D.  In your deposition you indicated that he Ph.D. was awarded by “Cosmopolitan University”.  With regard to that degree:

A. State the date on which it was awarded.

B. State the location of any campus of Cosmopolitan University that you attended, and the dates of attendance.

C. State the nature of any university study by you at Cosmopolitan University.

D. State the physical address or other identifying locations of any campuses where you attended classes at Cosmopolitan University, the approximate dates of said attendance and the number of class hours of attendance.

E. Please execute the enclosed release, allowing us to obtain information from Cosmopolitan University, and provide us with the mailing address for that university.

5. In your deposition you stated that you attended the University of California, San (sic) Barbara and the University of Minnesota.  Please execute the enclosed release allowing us to obtain information about your attendance at those universities.  Also, please provide us with the approximate dates of attendance and the physical location of the schools, if attendance was not at their main campus addresses.

6. In your deposition you stated that you served in the United States Navy from 1969 until February 1970 and that you were medically discharged.  With respect to that testimony:

A. State the nature of the medical condition that formed the basis for the medical discharge.

B. Please execute the enclosed release which will allow us to obtain information regarding your military service, filling out additional information in Section I to assist the Navy in locating your records.  

7) By letter dated September 2, 2009, Dr. Goranson supplemented his August 3, 2009 report noting that he had received information from employer’s attorney regarding employee’s convictions of sexual assault and rape as well as a list of Congressional Gold Medal recipients that did not include employee.
  Dr. Goranson stated the “information further supports my diagnosis.”

8) On September 2, 2009, the employee filed a Petition for a protective order against the informal discovery on the grounds that it was not relevant to the employee’s claim.  The employer filed a Response to the petition for a protective order on September 22, 2009.  

9) On October 26, 2009, the employer filed a Petition requesting the use of requests for production, interrogatories, and requests for admission.  The employee, on November 5, 2009 answered the petition, claiming the employee had and would continue to respond to informal discovery, other than that claimed irrelevant in his petition for a protective order. 

10) At a prehearing held October 29, 2009, the parties agreed that the employee’s petition for protective order be considered jointly with the employer’s petition to order formal discovery.
  

11) On January 11, 2010, the employer filed its hearing brief as well as a supplement that included an index of items that the employee had produced in response to the discovery requests.  Copies of the items were not included with the employer’s brief.  

12) The employee filed his hearing brief on January 21, 1010, which had attached as exhibits documents the employee had provided to the employer.  The documents include:

· A letter dated 3/5/01 from Cosmopolitan University in Vina del Mar, Chile to the employee regarding an Honorary Doctor of Philosophy—Ph.D.—in Computer Information Sciences.

· A Diploma of Appointment from Cosmopolitan University awarding the employee an Honorary Degree of, Doctor of Philosophy—Ph.D. in Computer Information Sciences.

· Diploma of Appointment from Cosmopolitan University appointing the employee as a Professor of Computer Forensics.

·  A letter enclosing 2002 Republican Gold Medal and a letter from the National Republican Congressional Committee.

· Numerous certifications, transcripts, and diplomas for various computer courses.
  

PRINCIPLES OF LAW

In 1988, the legislature directed that the Workers’ Compensation Act (the Act) be interpreted to ensure the “quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.”
  We have long recognized it is important for employers to thoroughly investigate workers’ compensation claims to verify information provided by the claimant, properly administer claims, effectively litigate disputed claims, and detect any possible fraud.
  Medical and other releases are important means of doing so.  AS 23.30.107(a) provides: 

Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury. . . . .This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.  

Other information may be relevant as well, and the board encourages both employers and employees to cooperate and to provide informal discovery of such information without our intervention.
  Under 8 AAC 45.095, an employee who believes a written request for a release is not relevant may request a protective order.  

Not surprisingly, parties frequently disagree on whether particular information is relevant.  Consequently, there are many board decisions addressing the issue.  In Granus v. Fell,
 the board established a two-step analysis to determine whether information is properly discoverable: 

The first step in determining whether information sought to be released is relevant, is to analyze what matters are “at issue” or in dispute in the case. . . . In the second step we must decide whether the information sought by employer is relevant for discovery purposes, that is, whether it is reasonably “calculated” to lead to facts that will have any tendency to make a question at issue in the case more or less likely.  

. . . .

The proponent of a release must be able to articulate a reasonable nexus between the information sought to be released and evidence that would be relevant to a material issue in the case. 

To be “reasonably” calculated to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable. The nature of employee's injury, the evidence thus far developed, and the specific disputed issues in the case determine whether the scope of information sought and period of time covered by a release are reasonable. 
In Brinkley v. Keiwit-Groves
, the Board ruled that before ordering formal discovery a proponent must show that informal means of developing evidence have failed.  The Board will also consider the relevance of the requested information and the methods of discovery requested.
  

ANALYSIS

As a preliminary matter, the board rejects the proposition that information is automatically relevant because a physician states that it “would be helpful,” “should be investigated” or that he “look[s] forward to further information.”  While such statements may weigh in the consideration, under the Act, it is the board or the board’s designee that is charged with determining relevance.  

The Employee’s Petition for Protective Order:

The first step of our analysis under Granus is to identify those matters at issue or in dispute.  While several matters remain in dispute, the only argument put forth by the employer is that the requested information is relevant to the employee’s claim for depression or to support Dr. Goranson’s contradicting diagnosis of malingering.  We will limit our analysis to those matters.  

Under Granus, the second step is to determine if the information sought is reasonably calculated to lead to facts that will have any tendency to make the questions at issue more or less likely.  The burden of demonstrating the relevancy of information being sought rests with the proponent of the request, in this case with employer.  

The “Congressional Gold Medal”:
The employer acknowledges that the employee produced a “letter enclosing 2002 Republican Gold Medal” and a letter from the Republican members of the U.S. House of Representatives.  Additionally, Dr. Goranson’s September 2, 2009 letter supplementing his report states he was provided with a list of “Congressional Gold Medal” winners.  In its hearing brief, the only argument made by the employer for the all of the information sought is that it “may serve to help support the diagnosis of malingering” or that “the employee lied to Dr. Goranson.”  The “reasonable nexus” under Granus requires more.  Some explanation of how the information might support the diagnosis or why the fact the employee may have lied makes the employee’s claim of depression more or less likely is needed.  It is not obvious to the board how information regarding the gold medal would lead to evidence of either the claim for depression or Dr. Goranson’s diagnosis of malingering.  

Weight Loss:

The employer provides no explanation of how the alleged weight loss, or the fact the employee may have lied about it, if proven, might make either Dr. Goranson’s diagnosis or the employee’s claim of depression more or less likely.  If a nexus exists, it is not obvious to the Board.  

Criminal Record:

Dr. Goranson’s supplemental report indicates that the employer was able to discover much of the requested information, even though the information was not provided by the employee.  As to the remaining information, the employer again fails to show how the requested evidence would make the employee’s claim for depression or Dr. Goranson’s diagnosis more or less likely.  

Cosmopolitan University:

The documents provided to the employer regarding the employee’s degree from Cosmopolitan University appear to answer all of the employer’s questions regarding the degree other than the request for a release for the university records.  Where an employee’s entitlement to reemployment benefits is at question, educational records may well be relevant.  However, the sole issue here is whether the employee suffers from depression or is malingering, and the employer has failed to explain how the university records might lead to admissible evidence on that issue.  

Other Educational Records:

The employer’s request for the employee’s records from the University of California, Santa Barbara and the University of Minnesota and information relating to his attendance suffers the same problem as the request for records from Cosmopolitan University.  The employer fails to explain how the records, their contents, or even the lack of records might make the employee’s claim of depression more or less likely.  

Navy Discharge:

The employee has testified in his deposition that he was discharged from the Navy for medical reasons in 1970.  If the discharge was based on a psychological or psychiatric condition, it might be relevant.  The employer’s request that the employee identify the nature of the medical condition underlying his medical discharge may lead to the discovery of admissible evidence on the employee’s current claim of depression.

Along the same line, the employer argues that the employee’s military records might produce some evidence relevant to his claim of depression.  This may be true if the employee’s discharge was based on depression or malingering.  The Board has previously recognized that wholesale release of mental health records any time an injured worker complains of “garden-variety” mental or emotional concerns, or an EIME physician makes a similar suggestion, may be overbroad.  In such cases, given the sensitive nature of mental health records, the Board has ordered the production of the records in camera. 
  We find that doing so in this case would strike a balance between the employer’s right to discover information that is relevant, or may lead to relevant, admissible evidence, and the employee’s right to privacy.  

The Employer’s Petition to Order Formal Discovery.  

Here, the employer’s petition to order discovery and the employee’s petition for a protective order are based on the same discovery requests.  To the extent the employee prevails, the employer cannot.  It does not follow, however, that if the employee is not successful the board must order formal discovery.  We find the employee should be allowed a reasonable period of time to respond to any requests not covered by a protective order before formal discovery is needed.  

CONCLUSIONS OF LAW

The Protective Order:

The employer has failed to demonstrate that its requests for information and records releases relating to the Congressional Gold Medal, employee’s alleged weight loss, employee’s criminal record, Cosmopolitan University, University of California, Santa Barbara,and University of Minnesota meet the Granus test.  Consequently, a protective order is appropriate.  

The employer’s request that the employee identify the condition underlying his medical discharge could lead to admissible evidence regarding the employee’s depression and is discoverable.  Similarly, the employer’s request for a release of the employee’s naval records may also lead to admissible evidence regarding his current claim of depression.  However, because those records may contain highly personal mental health information that has no relevance to the employee’s current claim, a limited protective order requiring production in camera is appropriate.  

Formal Discovery:

Under Brinkley, the employer had to show both that informal discovery had failed and that the requested information was relevant.   With the exception of the requests relating to the employee’s military discharge, the Board has found the requested information was not relevant.  The Board declines to enter an order for formal discovery until the employee has had a reasonable opportunity to comply with this decision and order. 


ORDER
1. The employee’s petition for a protective order is granted as to employer’s August 28, 2009 requests relating to the Congressional Gold Medal, his alleged weight loss, his criminal record, Cosmopolitan University, or his attendance at the University of California, Santa Barbara, and the University of Minnesota and the releases relating to his educational records.  

2. The employee’s petition for a protective order is denied as to the employer’s request that he state the nature of the medical condition that formed the basis of his medical discharge from the U.S. Navy.

3.  The employer is directed to revise the releases of military records to release the information directly and only to Hearing Officer Linda Cerro at the Alaska Workers’ Compensation Board for in camera review to determine if the records may lead to admissible evidence regarding  the employee’s claim of depression.  

4. Employer shall provide the revised releases to employee’s counsel within 10 days from the date of this decision.  

5. If the releases are modified as directed in this decision, the employee is directed to sign and deliver the releases to the employer’s attorney within 10 days of receipt.  

6. In the event employer obtains employee’s military records through clerical errors or otherwise, employer and its counsel are directed to seal the records and send them to Hearing Officer Cerro immediately, without copying or reviewing them.  

7. The employer shall pay any and all costs associated with obtaining the records.  

8. Hearing Officer Cerro will not place the records in employee’s file, but will review the records in camera and determine whether or not they may lead to admissible evidence regarding the employee’s claims or the employer’s defenses.  Alternately, she may determine some or all the records are discoverable if some portions are redacted.  

9. Following Hearing Office Cerro’s in camera review of employee’s military records, she will hold a prehearing conference at which she will advise the parties of her decision as to whether any or all records must be released to employer.  A Prehearing Conference Summary thereafter will issue giving each party an opportunity to appeal her decision to the board should they desire.  Hearing Officer Cerro will maintain in camera custody and control of the records until such time as a final decision is made concerning her decision, from the board, the Alaska Workers’ Compensation Appeals Commission, or the Alaska Supreme Court.  If it is determined the records are not relevant or reasonably calculated to lead to the discovery of relevant, admissible evidence, they will be sealed and maintained apart from employee’s file by Hearing Officer Cerro, and returned to employee’s counsel, after the time elapses for all appellate review.

10. The employer’s petition to order formal discovery is denied.  

11. Jurisdiction is retained over this discovery dispute.  

Dated at Anchorage, Alaska on February 22, 2010.
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Ronald P. Ringel, Designated Chairman






Robert C. Weel, Member






Daniel Repasky, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of PAUL D. NEWSOM employee / applicant; v. THREE BEARS ALASKA INC, employer(s) ;WAUSAU UNDERWRITERS INSURANCE, insurer(s) / defendants; ;Case No(s). 200717900; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 22, 2010.
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