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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	MIRTA A. VARGAS, 

                                          Employee, 

                                          Applicant

                                           v. 

CARIDAD HOME CARE INC,

                                          Employer,

                                          and 

COMMERCE AND INDUSTRY INS CO,

                                          Insurer,

                                          Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER ON RECONSIDERATION

AWCB Case No. 200623537
AWCB Decision No. 10-0041
Filed with AWCB Anchorage, Alaska,
on February 26, 2010


The Alaska Workers’ Compensation Board issued its Final Decision and Order, AWCB Decision No. 10-0033 on February 16, 2010.  On February 22, 2010, Employer filed its Petition for Reconsideration and Employee did not oppose Employer’s Petition.  Attorney Michael J. Patterson represented Employee.  Attorney Shelby L. Nuenke-Davison represented Employer and Insurer.   The record closed when the Board heard the matter on the written record on February 23, 2010.  


ISSUES

Employer contends the Board should clarify its decision by specifying when AS 23.30.041(k) compensation benefits should commence, asserting the Permanent Partial Impairments (PPI) benefits awarded in Decision No. 10-0033 should be paid biweekly prior to commencement of payment of stipend benefits.    Employee does not oppose Employer’s contentions. 

1. Should the Board clarify its order regarding payment of PPI to award payment in biweekly installments?

2. Should the Board clarify .041(k) compensation benefits will commence when the ordered PPI has been fully paid in biweekly installments?


FINDINGS OF FACT

1. On February 16, 2010, the Alaska Workers’ Compensation Board issued its Final Decision and Order, AWCB No. 10-0033, awarding PPI benefits and .041(k) benefits 

2. On February 22, 2010, Employer filed its Petition for Reconsideration seeking to pay the awarded PPI benefits biweekly and to start payment of .041(k) benefits when the PPI has been fully paid.

3. Employee has not opposed either the Petition for Reconsideration or the request to commence payment of PPI in biweekly installments with payment of .041(k) benefits to start when the PPI has been paid in full.

4. In the February 16, 2010, Decision & Order, Employee was found entitled to an eligibility evaluation.  Employee is now involved in the reemployment process.

PRINCIPLES OF LAW

AS 44.62.540.  Reconsideration. 

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.

 (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.

AS 23.30.041. Rehabilitation of injured workers

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire. If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease, and permanent impairment benefits shall then be paid at the employee's temporary total disability rate. If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee's spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process, except that any compensation paid under this subsection is reduced by wages earned by the employee while participating in the process to the extent that the wages earned, when combined with the compensation paid under this subsection, exceed the employee's temporary total disability rate. If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee's temporary total disability rate, notwithstanding the provisions of AS 23.30.155(j). A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum. An employee may not be considered permanently totally disabled so long as the employee is involved in the rehabilitation process under this chapter. The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.
ANALYSIS

In Decision and Order No. 10-0033, Employer was ordered to pay Employee 7% in PPI benefits.  Employee was also referred to the Reemployment Benefits Administrator for evaluation for eligibility for reemployment benefits.  Under AS 23.30.190 and AS 23.30.041(k), PPI benefits are paid biweekly if an employee is engaged in the reemployment process.   Employer seeks clarification of the Board’s order and an order for payment of the PPI benefits biweekly.  Employee does not oppose Employer’s request for an order to pay Employee the ordered PPI benefits on a biweekly basis.

Employer shall pay the previously ordered PPI benefits biweekly until exhausted as long as Employee is actively involved in the reemployment process.  If the reemployment process is completed before the PPI benefits have been exhausted, any remaining balance must be paid in a lump sum.   If Employee is still in the reemployment process when the PPI benefits have been paid in full, then Employer shall commence payment of AS 23.30.041(k) compensation benefits. 

CONCLUSIONS OF LAW

1. Payment of Employee’s PPI benefits shall be made biweekly. 

2. AS 23.30.041(k) compensation benefits shall commence when the ordered PPI benefits have been fully paid in biweekly installments.


ORDER

1. Employer’s Petition for Reconsideration is granted. 

2. Payment of Employee’s PPI benefits shall be made biweekly.  
3. If Employee is still participating in the reemployment process when Employee’s PPI has been paid in full, Employer shall pay Employee AS 23.30.041(k) compensation benefits until completion of the reemployment process.

Dated at Anchorage, Alaska, on February 26, 2010.
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Dave Kester, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of MIRTA A. VARGAS employee/applicant; v. CARIDAD HOME CARE INC, employer; COMMERCE AND INDUSTRY INS CO, insurer/defendants; Case No. 200623537; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 26, 2010.







Cynthia A. Stewart, Office Assistant I
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