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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN MILTON, 

                                               Employee, 

                                               Petitioner,          

                                               v. 

UIC CONSTRUCTION,

                                               Employer,

                                               and 

ALASKA NATIONAL INSURANCE CO.,

                                              Insurer,
                                              Respondents.
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)
	FINAL DECISION AND ORDER

ON RECONSIDERATION AND

MODIFICATION

        AWCB Case No.  198505382

        AWCB Decision No.  10-0043 

         Filed with AWCB Anchorage, Alaska

         on March 1, 2010


The Alaska Workers’ Compensation Board issued its Final Decision and Order, AWCB Decision No. 09-0019, on January 28, 2010.  On February 10, 2010, John Milton (claimant) filed a Request for Reconsideration, alleging regulatory violations and abuse of discretion.  On February 11, 2010, Employer and insurer (employer) filed an Answer to the Petition for Reconsideration, and requested a preliminary order specifying the issues for which reconsideration and modification may be considered; whether and to what extent new evidence will be permitted; and whether the Board seeks any briefing or oral argument.  The claimant is representing himself.  Employer is represented by David Floerchinger, Esq.  The Request for Reconsideration was heard on the written record on February 23, 2010, when the record closed after all pleadings were filed.  

ISSUES

The claimant contends the Board abused its discretion when it approved the October 10, 1989 Compromise and Release Agreement (C&R), as it did not have the compensation report, including the purchase price of the annuity, it did not know the future earning capacity or degree of disability of the claimant, and there was no form 07-6117.  He further contends the employer did not take responsibility for the head injury or agree to pay for medication related to the head injury until 2008.  The claimant also maintains the C&R was based on an eye injury and alcohol and drug abuse, rather than the head injury.  The claimant also requests the Board to reconsider its decisions finding his cervical and thoracic spine symptoms, disability, and need for medical treatment did not occur during the course and scope of his employment and the work injury is not a substantial factor in these symptoms, disability, and need for medical treatment.

The employer argues the claimant’s claim the employer did not file a compensation report as required by AS 23.30.012 is incorrect.  The employer maintains the claimant’s other arguments are simply restatements of arguments the claimant already made at hearing.
1. Should AWCB Decision No. 09-0195 be reconsidered or modified?

FINDINGS OF FACT

The Decision and Order in John Milton v. UIC Construction, AWCB Decision No. 10-0019 (January 28, 2010), is incorporated herein by reference.  The following are relevant to the claimant’s Petition, and are found by a preponderance of the evidence:

1) On August 29, 1989, the employer’s attorney at that time, wrote a letter to the Board requesting approval for the C&R, which was enclosed with the letter and the C&R Summary on form 07-6117, which detailed the compensation the claimant had received and was to receive under the terms of the C&R.  (Letter from the law firm of Hughes, Thorsness, Gantz, Powell & Brundin, 8/29/1989).  This letter was received by the Board on August 31, 1989, and both the letter and the C&R Summary are stamped with the date August 31, 1989.  (8/29/89 letter and C&R Summary.)

2) On March 13, 1990, Richard Stone, the insurance adjuster for the employer, filed his Affidavit swearing the termination compensation report was initially sent to the Board on October 12, 1989, and a copy was also likely sent at the time of the annual report for 1989.

3) On January 28, 2010, Final Decision and Order AWCB Decision No. 10-0019 was issued.

4) On February 10, 2010, the claimant filed a Request for Reconsideration, alleging abuse of discretion and mistakes of law.

5) On February 11, 2010, the employer filed a Reply to Claimant’s Petition for Reconsideration.
PRINCIPLES OF LAW

AS 23.30.012 provided, at the time of the claimant’s injury:

At any time . . .after 30 days subsequent to the date of the injury, the employer and the employee . . .have the right to reach an agreement in regard to a claim for injury . . . under this chapter, but a memorandum of the agreement in a form prescribed by the Board shall be filed with the Board.  Otherwise, the agreement is void for any purpose.  If approved by the Board, the agreement is enforceable the same as an order or award of the Board and discharges the liability of the employer for the compensation nonwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the Board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the Board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The Board may approve lump-sum settlements when it appears to be to the best interest of the employee . . ..

8 AAC 45.160 Agreed Settlement, provided in relevant part, at the time the parties entered into their C&R in October 1989:

(a) The Board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the Board only where a dispute exists concerning the rights of the parties or, where clear and convincing evidence demonstrates that approval would be for the best inters of the employee or his beneficiaries.

(b) All settlement agreements must be submitted in writing to the Board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117.

(c) Every agreed settlement must conform strictly to the requirements of AS 2.330.012 and, in addition, must:

(1) be accompanied by all medical reports in the parties’ possession, except that, if a medical summary has been filed, only those medical reports not listed on the summary must accompany the agreed-upon settlement;

(2) include a written statement showing the employee’s age and occupation on the date of injury, whether and when the employee has returned to work, and the nature of employment;

(3) report full information concerning the employee’s wages or earning capacity;

(4) state in detail the parties’ respective claims;

(5) state the attorney’s fee arrangement between the employee . . . and the attorney, including the total amount of fees to be paid;

(6) itemize in detail all compensation previously paid on the claim with specific dates, types, amounts, rates, and periods covered by all part payments; and

(7) contain other information the Board will, in its discretion and from time to time, require.

(d) The Board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved.  Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the Board.

(e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee’s best interests.  In addition, lump-sum settlements of Board-ordered permanent total disability claims are presumed unreasonable and will not be approved absent a showing that the lump-sum settlement is in the employee’s best interests.

Witt v. Watkins, 579 P.2d 1065 (Alaska 1978) (The test for setting aside an agreement should be whether, at the time of signing the release, the releaser intended to discharge the disability which was subsequently discovered.)

Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158-59 (Alaska 1993) (Under AS 23.30.012 approved settlement agreements have the same legal effect as awards, but they are more difficult to set aside.  The Board lacks the authority to overturn a C&R based on mistake of fact.)

Travers v. American Bldg. Maintenance Co., AWCB Decision No. 94-0140 (June 16, 1994) (Board has authority to set aside a C&R based on the same bases, other than mistake of fact, which the courts would recognize in an independent action.)  

Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141 (June 16, 1994)(Board has authority to set aside a C&R based upon the same bases, other than mistake of fact, which the courts would recognize in an independent action.)

Klemme v. Eagle Hardware & Garden, AWCB Decision No. 96-0471 (December 16, 1996) (Board has authority to set aside a C&R for fraud, duress and lack of jurisdiction under Rule 60(b).)

Blanas v. The Brower Co., AWCB Decision No. 97-0252 (December 9, 1997) (Duress in the context of a C&R is hardship intentionally created by overreaching or improper interference by the employer to coerce the employee to sign.)

Blanas v. Brower, 938 P.2d 1056, 1061-1063 (Alaska 1997)(The Board does have the implied authority to set aside C&Rs when the agreement has been secured by either the employee’s or employer’s fraud, fraudulent misrepresentation, or fraud upon the Board or court.  A party’s claim of fraud can be considered as a basis of overturning a C&R only if the fraud or fraudulent misrepresentation was committed by the opposing party.)

Williams v. Abood, AWCB Decision No. 98-0297 (December 1, 1998) (affirmed on appeal, 53 P.3d 134 (Alaska 2002) (Where an employee maintained he was not competent because he was under the influence of drugs at the time of the C&R, and both the employee and his attorney signed the C&R, stating the employee was not under the influence of drugs, the Board rejected the employee’s assertion, relying in part on the assertion of the employee’s attending physician’s testimony the employee was competent.)

Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1093-1094 (Alaska 2008) (A workers’ compensation C&R is a contract and is subject to interpretation as any other contract.  In order to avoid a contract based on a misrepresentation, the party seeking to avoid the contract must show (1) a misrepresentation; (2) which was fraudulent or material; (3) which induced the party to enter the contract; (4) upon which the party was justified in relying.)

Smith v. CSK Auto, Inc., 204 P.3d 1001 (Alaska 2009) (Representation by employee’s attorney cannot be reason to void the C&R.)

AS 23.30.095(a) provided, in part, at the time of the employee’s injury:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years form and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the Board.  The Board may authorize continued treatment or care or both as the process of recovery may require….

AS 23.30.122.  Credibility of witnesses. 

The Board has the sole power to determine the credibility of a witness.  A finding by the Board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the Board are subject to the same standard of review as a jury’s finding in a civil action.

The Board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the Board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.” Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.130.  Modification of awards. 

(a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the Board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the Board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.  

The Alaska Supreme Court discussed AS 23.30.130(a)  in  Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."  The court went on to say:

The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The  Law of Workmen's Compensation Section 81.52 at 354.8 (1971). Id. at 169.

AS 23.30.135.  Procedures before the Board.  

(a) In making an investigation  or inquiry  or conducting a  hearing  the  Board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The Board may make its investigation  or inquiry  or  conduct  its  hearing  in  the manner  by which it may best ascertain the rights of the parties. . . . 

AS 44.62.540.  Reconsideration. 

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

An “abuse of discretion” in the context of the Alaska Workers’ Compensation Act, has been defined as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 and accompanying test (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 
8 AAC 45.082.  Medical treatment.  

(b)  In this section “provider” means any person or facility as defined in AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.


(c)  Physicians may be changed as follows:


…


(3)  For an employee injured on or after July 1, 1988, an employer’s choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.

8 AAC 45.150.  Rehearings and modification of Board orders. 

(a)
The Board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b)
A party may request a rehearing or modification of a Board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  

…


(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the Board must set out specifically and in detail 


(1)
the facts upon which the original award was based; 


(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 


(3)
the effect that a finding of the alleged mistake would have upon the existing Board order or award.  

(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the Board to identify the facts challenged will not support a request for a rehearing or a modification.  

(f)
In reviewing a petition for a rehearing or modification the Board will give due consideration to any argument and evidence presented in the petition.  The Board, in its discretion, will decide whether to examine previously submitted evidence.  

ANALYSIS

I. WAS IT AN ABUSE OF DISCRETION FOR THE BOARD TO APPROVE THE C&R ON OCTOBER 10, 1989?

A. C&R Summary (Form 07-6117)

Pursuant to 8 AAC 45.160 at the time the C&R was approved, settlement agreements must conform strictly to the requirements of AS 23.30.012 and be accompanied by form 07-6117, which is the C&R Summary, and include a detailed itemization of previous compensation.   In AWCB Decision No. 10-0019, it was noted although a copy of form 07-6117 was not in the file, it had probably been destroyed or misplaced when the file was microfiched and since a hearing had been held to address specific deficiencies, the preponderance of the evidence showed those deficiencies had been cured at the hearing prior to the Board’s approval of the C&R.  However, on review of the file on reconsideration, it is apparent that on August 31, 1989, the employer filed the C&R, along with form 07-6117, which detailed all compensation previously paid, as well as the compensation to be paid under the terms of the C&R.  8 AAC 45.160 does not require that a compensation report be filed, only that there will be a detailed itemization of past compensation, which in the instant case was accomplished in form 07-6117.  Therefore, the preponderance of the evidence clearly shows the Board did not violate 8 AAC 45.160 in approving the C&R on October 10, 1989.  AWCB Decision No. 10-0019 will be modified to show the Board did have from 007-6117 in its possession at the time it approved the C&R.

B. Compensation Report
The claimant contends the Board did not have a compensation report, which should also have stated the purchase price of the annuity when it approved the C&R, and it was thus an abuse of discretion for the Board to have approved the C&R.  On the other hand, the employer argues a compensation report dated October 12, 1989 was filed with the Board on or about October 12, 1989, a fact which is supported Richard Stone’s March 1990 affidavit as well as the October 12, 1989 compensation report itself.  However, there is no requirement under AS 23.30.012 or 8 AAC 45.160 that the Board have a compensation report per se, or the purchase price of an annuity before it approves a C&R.  Therefore, it was not an abuse of discretion for the Board not to have had a compensation report or the purchase price of the annuity at the time it approved the C&R.

C. Future Earning Capacity & Degree of Disability

The claimant contents the Board abused its discretion in approving the C&R without knowing his future earning capacity or degree of disability.  However, as discussed fully on page 36 of AWCB Decision No. 10-0019, the Board identified incomplete information on the claimant’s future earning capacity and degree of disability as reasons for not approving the C&R without a hearing in its September 12, 1989 letter to the parties.  The Board’s review of the C&R and the subsequent hearing before the Board on the issue of whether to approve the C&R provide substantial evidence the Board considered the claimant’s future earning capacity and degree of disability at the hearing, as well as the other deficiencies noted in its September 12, 1989 letter to the parties, and determined the C&R was in the claimant’s best interests before approving the C&R on October 10, 1989.

D. Employer’s Payment of Medical Benefits for the Head Injury

The claimant maintains the Board abused its discretion in approving the C&R because the employer did not pay medical benefits for the head injury until 2008.  However, even if true, this does not show an abuse of discretion on the part of the Board in approving the C&R.  Rather, it is an apparent dispute between the claimant and the employer about payment of medical benefits not waived in the C&R.

E. Error in Facts On Which C&R Was Based

The claimant argues the Board abused its discretion in approving the C&R, alleging the facts upon which the C&R was based were an eye injury and alcohol and drug abuse.  The claimant’s argument is fully discussed on page 34 in AWCB Decision No. 10-0019, and will not be addressed further here, reconsidered, or modified.

F. Cervical Spine and Thoracic Spine and Related Symptoms, Disability and Need for Medical Treatment
The claimant requests reconsideration of AWCB Decision No. 10-0019 in which it was determined his cervical spine and thoracic spine and related symptoms, disability and need for medical treatment did not arise during the course and scope of his employment and the work injury was not a substantial factor in causing these symptoms, disability or need for medical treatment.  The claimant maintains Fred Blackwell, M.D.’s opinions that there is nothing in the records that suggests Dr. Louie considered the claimant to have cervical radiculopathy and at the time of discharge from the Madison VA hospital, there was no mention of consideration of a cervical injury or cervical radiculopathy, are reasons to reconsider AWCB Decision No. 10-0019.  However, a review of Dr. Blackwell’s July 20, 2008 SIME report shows Dr. Blackwell made a thorough review of the medical records and considered Dr. Ramirez’s responses to the employer’s insurance adjuster’s September 12, 1985 query to Dr. Louie, in which Dr. Ramirez opined the pain and numbness in the left and right arms were probably due to a cervical radiculopathy which might be work-related.  Dr. Blackwell also considered Dr. Downs’ July 16, 2007 clinic note in which she stated the claimant’s altered mental status at the time of his admission to the Madison VA hospital in April 1985 might account for his failure to report being struck in the head on the job two to three weeks prior to the date of admission.  Dr. Blackwell specifically stated although there are several entries in the record indicating the claimant had a problem with his right upper extremity, there was never any complaint of neck pain while he was hospitalized, and in subsequent clinic reports the claimant’s neck was described as supple, with no reports of pain.  Therefore, after reviewing the entire medical record, and examining the claimant, Dr. Blackwell still concluded it was not possible to say with any degree of medical certainty what the source of the claimant’s neck complaints might be in their entirety.  (Dr. Blackwell’s 7/20/08 SIME report and 8/27/08 deposition.)

Pursuant to AS 23.30.122, the Board has the sole power to determine the credibility of a witness.  A finding by the Board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.
  The Board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the Board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”

In AWCB Decision No. 10-0019, Dr. Blackwell was found credible, great weight was given to his opinions, and the decision made by the Board in which the claimant’s cervical spine and thoracic spine and related symptoms were found not compensable, was based in part on Dr. Blackwell’s opinions, but also on the opinions of Drs. Martino and Yodlowski.  Based on a review of the record, with specific attention directed to Dr. Blackwell’s report and deposition, there is no reason to reconsider AWCB Decision No. 10-0019. 

CONCLUSIONS OF LAW

1.  AWCB Decision No. 10-0019 will be modified to correct a mistake of fact.  AWCB Decision No. 10-0019 stated that form 07-6117 was not in the Board’s current file.  This was a mistake of fact.  The Board’s current file does contain from 07-6117, which was filed with the Board on  August 31, 1989, and was in the Board’s file at the time it approved the C&R.

2.
AWCB Decision No. 10-0019 will not be reconsidered.

ORDERS
1.  AWCB Decision No. 10-0019 shall be modified to reflect the Board’s current file does contain form 07-6117, which was filed with the Board on August 31, 1989.

2. The claimant’s Request for Reconsideration is denied.

Dated at Anchorage, Alaska, this 1 day of March, 2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Judith DeMarsh, Designated Chairperson



_________________________________


                                           
Debra Norum, Member

                           
_________________________________



Damian Thomas, Member

 




APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the Board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the Board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the Board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration and Modification in the matter of JOHN MILTON, Employee/Petitioner, v. UIC CONSTRUCTION, ALASKA NATIONAL INSURANCE GUARANTY ASSOCIATION, Employer / Respondent; Case No. 198505382; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 1, 2010.



            


                                            
Kimberly Weaver, Office Assistant I
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2

