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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	PAUL G. DI GANGI, 

                                                  Employee, 

                                                     Applicant,
                                                   v. 

NORTHWEST AIRLINES INC.,

                                                  Employer,

                                                   and 

LIBERTY INSURANCE CORP.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON MODIFICATION

AWCB Case Nos.  200819152, 200808553
AWCB Decision No.  10-0046
Filed with AWCB Anchorage, Alaska 

on March 5, 2010.


The Alaska Workers’ Compensation Board (Board) heard the employee’s Petition for Modification on the written record on March 4, 2010 at Anchorage, Alaska.  Attorney Steve Constantino represents the employee (employee).   Attorney Jeffrey Holloway represents the employer and insurer (employer).  The employee filed a Petition for Modification, requesting the issuance of an Errata on February 19, 2010.  The employer did not file an objection to the employee’s Petition.  The record closed at the conclusion of the hearing.


ISSUES
The employee requested the issuance of an Errata to DiGangi v. Northwest Airlines, AWCB Decision No. 10-0028 (February 9, 2010), to correct a mistake of fact in that the physician who diagnosed the employee’s hernia conditions was identified incorrectly.  The employer did not object.
1. Should the employee’s Petition for Modification be Granted?
2. Should the Board issue an Errata?

FINDINGS OF FACT
The Decision and Order in Paul G. DiGangi v. Northwest Airlines, AWCB Decision No. 10-0028 (February 9, 2010), is incorporated herein by reference.  The following are relevant to the employee’s Petition, and are found by a preponderance of the evidence:

1. On page 5 of AWCB Decision No. 10-0028, in item number 14, it is stated “On October 13, 2008, Michael Orzechowski, M.D. diagnosed the employee with bilateral inguinal hernias.  (Dr. Orzechowski’s clinic note, 10/13/08).”
2. On October 13, 2008, on referral from Dr. Orzechowski, the employee saw B.T. Montgomery, M.D., for a complaint of a urinary sediment.  Dr. Montgomery diagnosed bilateral inguinal herniae.  (Dr. Montgomery’s clinic note, 10/13/08.)

3. On February 17, 2010, Dr. Orzechowski confirmed in a letter that on his examination of July 29, 2008, the employee did not have an inguinal hernia on either side, and this genital examination is a normal part of his physical examination.  (Dr. Orzechowski’s 2/17/10 letter.)

4. There is a mistake of fact in AWCB Decision No. 10-0028, on page 5, item 14, where Dr. Orzechowski is mistakenly identified as the physician who examined the employee on October 13, 2008 and diagnosed his bilateral inguinal hernia condition.

PRINCIPLES OF LAW
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers:

The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.
  

8 AAC 45.150.  Rehearings and modification of board orders. 


(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  

…



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 



(1)
the facts upon which the original award was based; 



(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 



(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  


(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  


(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  

In Hodges v. Alaska Constructors,
 the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the Board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.

 ANALYSIS

The employee timely requested modification of the February 9, 2010 decision, under AS23.30.120(a), based on Petition for Modification filed February 19, 2010.  The employee has provided a copy of Dr. Montgomery’s October 13, 2008 medical report, which is already in the record, which proves Dr. Montgomery is the physician who evaluated the employee on October 13, 2008 and diagnosed the employee’s bilateral inguinal hernia condition, not Dr. Orzechowski.  Therefore, it is clear there is a mistake of fact in AWCB Decision No. 10-0028, page 5, item 14, and this decision needs to be modified by the issuance of an Errata to correct this error.

CONCLUSIONS OF LAW
1. The employee’s Petition for Modification should be granted.

2.  An Errata correcting the mistake of fact in AWCB Decision No. 10-0028 should be issued.


ORDER
1. The employee’s Petition for Modification is granted.

2. An Errata shall be issued correcting the mistake of fact in AWCB Decision No. 10-0028, on page 5, item 14, in which Dr. Orzechowski is identified as the physician who diagnosed the employee’s bilateral inguinal hernia condition.
Dated at Anchorage, Alaska this 5th day of March, 2010.




ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh,






Designated Chairperson





Dave Robinson, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Modification in the matter of PAUL G. DI GANGI employee / applicant; v. NORTHWEST AIRLINES, INC., employee; LIBERTY INSURANCE CORP, insure / defendants; ;Case Nos. 200819152, 200808553; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5 day of March 5, 2010.





Jean Sullivan, Administrative Clerk
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� 522 P.2d 161 (Alaska 1974).


� 522 P.2d at 168.  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971).


� See Hodges v. Alaska Constructors, 957 P2d 957 (Alaska 1998).
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