BOBBY  HALE  v. CONOCOPHILLIPS CO

ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BOBBY  HALE, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

CONOCO PHILLIPS CO.,

                                                  Employer,

                                                   and 

ACE AMERICAN INSURANCE COMPANY,

                                                  Insurer,

                                                     Petitioner.
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	INTERLOCUTORY DECISION 

AND ORDER ON RECONSIDERATION

AWCB Case No.  200524491
AWCB Decision No. 10-0050

Filed with AWCB Fairbanks, Alaska

on March 10, 2010


The Alaska Workers’ Compensation Board (Board) heard the employer’s Petition to Change Venue on the basis of the written record on January 14, 2010, in Fairbanks, Alaska.  Attorney Andrew Lambert represents the employee.  Attorney Timothy McKeever represents the employer and insurer.  No witnesses testified.  The Board issued a Decision and Order denying the Petition for a Change of Venue on February 11, 2010.  The Board conducted further research on the precedents established by the Alaska Workers’ Compensation Appeals Commission regarding change of venue.  Based upon the results of the research, further deliberations ensued.
ISSUES

When the Board heard this matter on the written record on January 14, 2010, the employer contended change of venue was proper because holding the hearing in Anchorage would better serve the convenience of the parties and witnesses and the Employer would be unfairly burdened by holding the hearing in Fairbanks.  The employee contended venue should not be changed because the employee’s injury occurred while he was working on the North Slope, making Fairbanks the appropriate venue.

1. Shall the Board reconsider its Decision and Order dated February 11, 2010, on its own motion, based on a mistake of law?

2. Shall the Board grant the Employer’s Petition for a Change of Venue?

FINDINGS OF FACT
The Findings of Fact and Principles of Law outlined in the Decision and Order in Bobby Hale v. ConocoPhillips Co., AWCB Decision No. 10-0030 (February 11, 2010), are incorporated herein by reference.  The following findings of fact are relevant to the present decision and order, and are found by a preponderance of the evidence:

1. Employee and his immediate family currently reside in Wasilla, and have resided there for at least five years.

2. Dr. Brent Burton conducted an Employer’s Medical Evaluation (EME) of the Employee on July 10, 2008.  Dr. Burton opined that that Employee was likely malingering and found no “objective findings indicative of any form of toxicologic illness.”

3. The Employer filed a controversion based upon Dr. Burton’s EME report on September 22, 2008.

4. The majority of Employee’s medical providers reside in the Anchorage area or outside Alaska.

5. At the time of the filing of the parties’ hearing briefs on the petition for change of venue, the two-week advance notice cost of airline tickets roundtrip from Anchorage to Fairbanks was approximately $258.00 per person.  Additional cost of travel for potential witnesses residing in Seattle traveling to Fairbanks rather than Anchorage was approximately $258.00 per person.

PRINCIPLES OF LAW

AS 23.30.001 Intent of the legislature and construction of chapter.

It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute;

(3) this chapter may not be construed by the courts in favor of a party;

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 44.62.540  Reconsideration. (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

8 AAC 45.072 Venue.  A hearing will be held only in a city in which a division office is located. Except as provided in this section, a hearing will be held in the city nearest the place where the injury occurred and in which a division office is located. The hearing location may be changed to a different city in which a division office is located if 

(1) the parties stipulate to the change; 

(2) after receiving a party's request in accordance with 8 AAC 45.070(b) (1)(D) and based on the documents filed with the board and the parties' written arguments, the board orders the hearing location changed for the convenience of the parties and the witnesses; the board's panel in the city nearest the place where the injury occurred will decide the request filed under 8 AAC 45.070(b) (1)(D) to change the hearing's location; or 

(3) the board or designee, in its discretion and without a party's request, changes the hearing's location for the board's convenience or to assure a speedy remedy. 

In Voorhees Concrete Cutting v. Monzulla
, the AWCAC addressed appropriate considerations when determining a party’s petition to change venue.  Convenience of the parties may be measured in more than cost.  In that case, the board considered the probability of delay, both in terms of the board’s docket and in familiarizing another hearing officer with the case, as an inconvenience outweighing the parties’ cost to retain venue in Fairbanks.  The AWCAC noted, the board cannot require telephonic attendance if the credibility of a party or party’s witness is in issue and his is a factor the board should consider in determining if a venue change will serve the convenience of the parties and witnesses.  The AWCAC cautioned the board it may not disproportionately burden one party’s access to the board by refusing a change of venue beneficial to both parties’ convenience simply to serve the board’s convenience.

The AWCAC stated:

The regulation for change of venue at a party’s request does not allow the “board’s interest” to be considered. The board is not one of the parties; it exists to serve the public interest.  We understand that the impact of moving more cases to a crowded docket presents a difficulty to the board and personnel shortages may result in shifting caseloads.  The board has the discretion to move cases in the absence of a request under 8 AAC 45.072(3) for these reasons.  However, the board may not relieve a crowded docket by disproportionately imposing costs and inconvenience on one party.

The Alaska Workers’ Compensation Appeals Commission (AWCAC) reiterated in Voorhees Concrete Cutting v. Monzulla,
 the Board may not consider its own convenience when determining whether to grant a petition for a change of venue.  A petition for change of venue under 8 AAC 45.072(2), does not permit the board’s convenience to be considered.  Although the board may change the location of a hearing for its own convenience under 8 AAC 45.072(3), the board is 
Not granted authority to retain venue for administrative convenience when a party petitions for a venue change.  Quoting its prior decision in the case, the AWCAC stated, “The board is not one of the parties; it exists to serve the public interest.”
  

AS 23.30.008(a) provides in relevant part:  “Unless reversed by the Alaska Supreme Court, decisions of the commission have the force of legal precedent.”

ANALYSIS

In its February 11, 2010, Decision and Order denying Employer’s Petition for Change of Venue, the Board relied in part on its finding that retaining venue in Fairbanks would better serve the convenience of the Board, as the typical duration between filing an affidavit of readiness for hearing and a hearing date is considerably longer in Anchorage than in Fairbanks.  In considering its own convenience in determining whether to grant the change of venue, the Board failed to follow the AWCAC’s directives in the two Monzulla cases, thereby making a mistake of fact and law.  

While discovery is not yet complete in this case, it is clear from the record the majority of potential witnesses, the parties, and the parties’ counsel all work and reside outside the Fairbanks area.  Employee and his family reside in Wasilla, which is considerably closer to Anchorage than it is to Fairbanks.  The majority of Employee’s medical providers reside in the Anchorage area or out of the state.  Witness credibility is an issue in this case, and in-person testimony will be vital to the Board’s determination of witness credibility.  Employer provided documentation with its brief demonstrating the travel costs for the parties and witnesses to attend a hearing in Fairbanks may be prohibitively expensive.  As the AWCAC stated in Monzulla, the Board may not disproportionately impose cost and inconvenience on one party for the Board’s own administrative efficiency.

CONCLUSIONS OF LAW

1. The AWCAC has stated that the Board may not retain venue based on the Board’s own 
convenience or to assure a speedy remedy when a party has requested a change of venue, per 8 
AAC 45.072(2).  Based on the evidence in the record, the Board finds it erred in considering the Board’s own convenience and administrative efficiency under 8 AAC 45.072(3) in determining to retain venue in Fairbanks.  Based on these findings, and in accord with AS 44.62.540(a) and 8 AAC 45.072, the Board will, on its own motion, reconsider and reverse its Decision and Order issued February 11, 2010.
2.
To maintain venue in Fairbanks would disproportionately impose cost and inconvenience on one party for the Board’s own administrative efficiency; the Board shall, therefore, grant the employer's petition to change the venue of this case from Fairbanks to Anchorage.

ORDER

The Decision and Order issued February 11, 2010, is reversed upon reconsideration.  The employer's petition to change the venue of this case from Fairbanks to Anchorage pursuant to 
8 AAC 45.072 is granted.  Venue shall be in Anchorage.

Dated at Fairbanks, Alaska this 10 day of March, 2010.
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Amanda Eklund, Designated Chair
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Debra Norum, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of BOBBY  HALE, employee/respondent; v. CONOCO PHILLIPS CO, employer; ACE AMERICAN INSURANCE COMPANY, insurer/petitioners; Case No. 200524491; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on March 10, 2010.








/s/














Maureen I. Johnson, Office Assistant II

� Deposition of Bobby D. Hale, dated October 1, 2008, at 5-8.


� EME of Dr. Brent Burton, dated July 10, 2008, at 20.


� Controversion, dated September 16, 2008, filed September 22, 2008.


� See Exhibit D to Employer’s Hearing Brief, dated January 11, 2010.


� See Exhibit F to Employer’s Hearing Brief, dated January 11, 2010.


� AWCAC Decision No. 068 (February 4, 2008).


� Id., at 23.


� The AWCAC heard a second appeal on the venue issue, AWCAC Appeal No. 08-032 (August 6, 2009), at 11. 


Id., citing Monzulla, AWCAC Decision No. 68, at 23.
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