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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MATTHEW J. ORTEGA, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

VECO ALASKA INC,

                                                  Employer,

                                                   and 

CH2M HILL ENERGY LTD,

                                                  Insurer,

                                                     Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200706488
AWCB Decision No. 10-0052 

Filed with AWCB Fairbanks, Alaska

on March 17, 2009


On February 11, 2010, the employer’s Petition requesting a second independent medical evaluation (SIME) was heard in Fairbanks, Alaska.  Attorney Steven Constantino represented the employee.   Attorney Robin Gabbert represented the employer and insurer.  The record closed at the hearing’s conclusion.


ISSUE

Employer contends significant medical disputes exist and an SIME will assist the board in resolving this case.  In addition, the employer argues the board is empowered to order an SIME under AS 23.30.110(g) or AS 23.30.135 even when there is no medical dispute.  Employee contends there is no significant medical dispute in this case.

Shall the board grant the employer’s Petition for an SIME?


FINDINGS OF FACT

Based on a preponderance of the evidence available in the record, the board makes the following factual findings:

1) On September 16, 2003, Andrew Pulliam, M.D., examined Employee and noted he suffered a work injury, which “resulted in hearing loss and ringing in the left ear, the right ear appears to be spared.”

2) Employee filed a prior workers’ compensation claim for hearing loss, Alaska Workers’ Compensation Board (AWCB) case no. 200318041.  The parties to that claim entered into a compromise and release, which the board approved in 2005.  Employee was given a 2% whole person permanent partial impairment (PPI) rating for hearing loss in that case.

3) In a letter dated April 15, 2004, Thomas McCarty, AuD, noted the employee had been seen for “audiologic examination . . . with complaints of continuing bilateral tinnitus and difficulty understanding speech especially in noise.”  Dr. McCarty diagnosed progressive bilateral sensorineural hearing loss, which he attributed to work-place noise exposure.

4) On June 22, 2004, Dr. McCarty indicated Employee suffered from “bilateral high frequency sensorineural hearing impairment, consistent with work-place noise exposure.”

5) On June 22, 2004, David Killebrew, M.D., noted “An accident occurred approximately 08/16/03, a load of steel plates fell making a loud painful noise, which the patient says now affects the hearing in my right ear.  The patient is now here for an evaluation for the right ear.  He states that he has very disturbing tinnitus.”
  

6) In January 2007, Employee began working for Employer (Employee Deposition, November 30, 2009, at 53).  As part of Employer’s hiring process, Employee underwent a physician examination at Beacon Occupational Health and Safety Services (Beacon) (id. at 95).  Beacon’s report noted “Your left ear indicates the following: You have a moderately severe loss in hearing. . . .  Your right ear indicates the following: You have normal hearing” (Beacon Individual Hearing Evaluation Letter, January 31, 2007).
7) On May 7, 2007, Employee was working for Employer in Prudhoe Bay when he sustained an injury to his right ear.
  Employee’s coworkers were engaging in horseplay and inserted a can of compressed air into Employee’s right ear, forcing air into it.
  He described his symptoms immediately following the incident as a cold sensation, burning, disorientation and pain.

8) Employee was immediately examined by Employer’s on-site medic, who noted the right ear was swollen and red.  Employee was flown to Anchorage, where he underwent hearing testing conducted by Dr. McCarty on May 8 and May 10, 2007.  Dr. McCarty diagnosed bilateral, progressive work place noise-induced hearing loss, and noted Employee had been “exposed to high intensity pressure and noise burst as the result of employee horseplay.”  Dr. McCarty fit Employee for hearing aids and calculated a 30% hearing loss in the right hear, 46.9% loss in the left ear, 32.8% bilateral loss, and a correlating 11% whole person PPI rating.
  Dr. Killebrew concurred with the percentage-of-hearing-loss calculation.

9) On June 11, 2007, Dr. McCarty, considering Employee was suffering from tinnitus in addition to hearing loss, recalculated Employee’s PPI rating at 13%.

10) On July 3, 2007, Richard Hodgson, M.D., conducted an employer medical evaluation (EME) on the basis of Dr. McCarty’s diagnostic reports.  Noting it is customary in the field to take the better of two similar tests as the most accurate, Dr. Hodgson calculated Employee’s hearing loss on the basis of the testing conducted on May 8, 2007.  Dr. Hodgson calculated 12% whole person PPI for bilateral hearing loss, and subtracted the prior rating of 2% to conclude Employee has a whole person impairment of 10% relative to the present claim.
  Dr. Hodgson noted having access to prior medical records relating to the 2004 claim would have been helpful in making his report.

11) On June 8, 2009, Dr. Hodgson examined Employee and diagnosed “subjective tinnitus” and “sensorineural hearing loss, exaggerated, bilateral, greater on the left than the right.”  The diagnoses were based on his review of the medical records and Employee’s reports.  No objective tests were conducted at that time.  Dr. Hodgson noted bilateral hearing loss beginning in 2004, and said the Beacon pre-hire physical, which showed normal hearing in the right ear, was “far out of line with the tests before and after” conducted by Dr. McCarty.  Dr. Hodgson opined the right ear hearing loss was a “flat-type loss involving all frequencies and not indicating a noise-induced configuration.  There is much fluctuation in the results of the subsequent tests for the right ear, but when comparing our tests to the one immediately after the air can incident, the hearing loss remains at a flat-type curve with no increase.”  Dr. Hodgson concluded the “air can incident” was not a substantial cause of the hearing loss in the right ear and suggested Employee was exaggerating the loss.  Dr. Hodgson stated Employee’s diabetes, instead, was “on the top of the list for causes” of his hearing loss.

12) On June 8, 2009, Jennifer Petersen, AuD, of Oregon Health & Science University examined Employee and conducted diagnostic testing.  The testing revealed “mild, sloping to severe sensorineural hearing loss in the left ear and moderate, sloping to moderately-severe, sensorineural hearing loss in the right ear.”  Dr. Petersen noted “a significant change in hearing thresholds, as compared to baseline, in both ears, not just the ear involved in the incident,” and recommended “that further testing, including otoacoustic emission testing and possibly auditory brainstem testing be considered prior to making a final determination of hearing loss severity.”

13) On January 27, 2010, Lisa Cooney, M.D., opined Employee’s hearing loss was the result of the May 2007 workplace injury, and could not be attributed to his diabetes mellitus.

14) Employee filed a Worker’s Compensation Claim on September 28, 2009, seeking PPI, medical benefits, transportation costs, interest, attorney’s fees and costs, and an SIME.

15) In its October 20, 2009 Answer and controversion, Employer denied all benefits, including Employee’s request for an SIME, based on Dr. Hodgson’s June 18, 2009 EME report.
16) On December 8, 2009, Employee withdrew his request for an SIME at a prehearing conference.  The prehearing conference summary noted Employer’s assertion “there may be a need for an SIME, based on the EME report.  Specifically, it is ER’s contention that EE’s hearing loss was pre-existing, and the work incident did not cause a decrease in EE’s hearing.  EE indicated he would object to ER’s request for an SIME, as he believes there is no medical dispute.”
  That same day, the board designee set a procedural hearing on the SIME issue.

17) The Board held a hearing on the issue of whether an SIME is warranted in this case on February 11, 2010.  The record closed at the conclusion of the hearing.
18) There are clear medical disputes as to causation, the degree of the employee’s hearing loss before and after the air can incident, and recommended treatment and diagnostic testing, between treating physician Dr. McCarty and EME Dr. Hodgson.

19) The issues of causation, degree of impairment, and treatment recommendations in this case are relatively complex.

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.   It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter. . . .

Sec. 23.30.095.  Medical . . . examinations.  . . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Sec. 23.30.110.  Procedure on claims. . . . 
(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. . . .

Sec. 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Sec.  23.30.155. Payment of compensation. . . .

(h) The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.092. Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations.  The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . .

. . .

(g) If there exists a medical dispute under in (sic) AS 23.30.095(k),

. . .

(2) a party may petition the board to order an evaluation; the petition must be filed with 60 days after the party received the medical reports reflecting a dispute, or the party’s right to request an evaluation under AS 23.30.095(k) is waived. . . .

. . .

(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if …

(B) the board on its own motion determines an evaluation is necessary.

The following, general criteria are typically considered when ordering an SIME, though the statute does not expressly so require:

1.  Is there a medical dispute between Employee’s physician and Employer’s EME?

2.  Is the dispute “significant”?

3. Will an SIME physician’s opinion assist the board in resolving the disputes?

Section 095(k) is procedural and not substantive for the reasons outlined in Deal v. Municipality of Anchorage.
  Section 135 provides wide discretion pursuant to §095(k) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims.  AS 23.30.155(h) also allows for Board-ordered medical evaluations in controverted cases.  An SIME must be performed by a physician on the board’s list, unless the physicians on that list are not impartial.

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,
 addressed authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it said:

[t]he statute clearly conditions the Employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the employer.

The AWCAC further noted in dicta that before ordering an SIME, the board traditionally finds the medical dispute “significant or relevant” to a pending claim or petition, and the SIME will assist in resolving the dispute.

ANALYSIS

The law provides for an SIME when there is a medical dispute between the employee’s attending physician and the employer’s EME.  Here, there are clear medical disputes as to causation, the degree of the employee’s hearing loss before and after the air can incident, and recommended treatment and diagnostic testing, between treating physician Dr. McCarty and EME Dr. Hodgson.  Furthermore, notes in the medical record show right ear hearing loss as far back as 2004, which directly conflict with the findings of the pre-hiring physical examination conducted by Beacon in January 2007.  Dr. McCarty attributes the employee’s current right ear hearing loss to the May 2007 air can incident.  In his EME report, Dr. Hodgson specifically states the air can incident was not a substantial factor in the employee’s hearing loss, opining the most likely cause was the employee’s diabetes.  Dr. Petersen, from whom the employee specifically sought an evaluation, recommends additional testing to determine the extent of the employee’s hearing loss.  Since this is Employee’s second worker’s compensation claim for hearing loss, it will be helpful to have further explanation provided by an SIME as to the degree of hearing loss the employee currently experiences and extent to which the air can incident caused or contributed to the employee’s hearing loss.

The employee argued there were no significant disputes to warrant an SIME under AS 23.30.095(k), but his argument was based largely on his assertion Dr. Hodgson summarily dismissed the results of the pre-hiring physical as incredible and incompetent.  The employee failed to acknowledge Dr. McCarty’s records, which noted hearing loss in the employee’s right ear as far back as 2004.  Dr. McCarty contends the employee’s right ear hearing loss was caused by the air can incident; Dr. Hodgson contends the hearing loss is most likely related to his diabetes, and in any event was not likely caused by the air can incident.  This is a significant dispute, and an SIME will likely aide in resolving it.  Given the relative complexity of the issues of causation, degree of impairment, and treatment recommendations in this case, an SIME will be helpful in determining the rights of the parties.

The employee argues because the employer failed to request an SIME within 60 days of its knowledge of the medical dispute (i.e., sixty days after it received Dr. Hodgson’s June 8, 2009, report), it waived its right to request an SIME.  Indeed, the employer initially denied the Employee’s request for an SIME, which he sought in his claim filed September 28, 2009.  However, even if Employer waived its right to request an SIME under 8 AAC 45.092(g)(2), a medical evaluation may be ordered under AS 23.30.135(a), AS 23.30.155(h), and 8 AAC 45.092(g)(3) if necessary.  

Based on the factual findings above, there are clear and significant disputes concerning the cause, degree of impairment and appropriate treatment for the employee’s hearing loss.  These disputes involve complex medical issues of causation and treatment requiring expert medical testimony to resolve.  It would be helpful to have opinions of an SIME physician to assist in resolving these issues.  An SIME shall be ordered under AS 23.30.095(k) and AS 23.30.135.

CONCLUSIONS OF LAW

The board shall grant the employer’s Petition for an SIME.


ORDER

1) The employer’s Petition for an SIME is granted.

2) A worker’s compensation officer is directed to conduct a prehearing conference with the parties within 30 days of the date of this decision for the purpose of selecting the SIME physician and setting deadlines for preparing the medical record for the physician, as per the appropriate regulations.

3) Jurisdiction over any disputes is reserved pursuant to AS 23.30.135.

Dated in Fairbanks, Alaska on March 17, 2010.
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/s/
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Damian Thomas, Member
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Sarah LeFebvre, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MATTHEW J. ORTEGA employee / petitioner v. VECO ALASKA, INC., employer; CH2M HILL ENERGY LTD, insurer / respondents; Case No. 200706488; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on March 17, 2010.
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