In re JEFFREY ALLEN 

ALASKA WORKERS’ COMPENSATION BOARD
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P.O. Box 115512
Juneau, Alaska 99811-5512

	JEFFREY D. ALLEN, 

                                       Petitioner,

                                                   v. 

STATE OF ALASKA, DIVISION

OF WORKERS’ COMPENSATION, 

                                       Respondent,


	)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  700002964
AWCB Decision No. 10-0054
Filed with AWCB Anchorage, Alaska

on March 22, 2010


Jeffrey Allen’s (Petitioner) August 3, 2009 “Petition to Change Venue to Fairbanks and Request to Set Off Prehearing Until Venue Is Considered” was heard on December 8, 2009, in Anchorage, Alaska.  Attorney Aimee Oravec represented Petitioner.  Attorney Erin A. Pohland, Assistant Attorney General, represented the State of Alaska, Division of Workers’ Compensation (Respondent).  There were no witnesses and the record closed at the hearing’s conclusion, however the record was reopened to allow for further deliberation and closed on February 23, 2010.


ISSUES

Petitioner contends venue should be Fairbanks, Alaska, where he claims he was “injured” when the Reemployment Benefits Administrator (RBA) failed to act promptly on his request for transfer from the “Anchorage” rehabilitation specialists list to the “Fairbanks” list.  Petitioner asserts venue in Fairbanks would be the most convenient for Petitioner and his prospective witnesses and would provide the most efficient venue.  Respondent asserts venue in Anchorage is proper because the “injury” occurred in Anchorage where the RBA is employed and where decisions are made as to which list a rehabilitation specialist may be placed.  Respondent further contends venue in Anchorage is a more convenient location for most participants.  Petitioner responds, contending Respondent’s Opposition to Petition to Change Venue should not be considered because it was untimely filed.  Accordingly, Petitioner contends its petition should be granted as “unopposed.”  Respondent asserts its opposition was timely filed but a “ministerial error” occurred and papers filed “are forwarded” to the RBA, who then returns them to the division for filing.

1) Should Respondent’s opposition to Petitioner’s request to change venue be considered?

2) Should venue be changed from Anchorage to Fairbanks?


FINDINGS OF FACT 

A preponderance of the evidence establishes the following facts:

1. On May 2, 2008, Petitioner filed an application for inclusion on the Alaska Rehabilitation Specialist List (Respondent’s Brief in Opposition to Petition to Change Venue, Exhibit 1, page 1 of 5; Application for the Alaska Rehabilitation Specialist List, May 2, 2008).  His application included a resume in which he listed his then-current employment with Alaska Vocational Counseling, Anchorage, Alaska “2008 – present” (id., at 2 of 5).  Petitioner was added to the Anchorage list (record). 

2. On January 29, 2009, Petitioner sent a request to the Reemployment Benefits Administrator (RBA) to “update” his listing on the Rehabilitation Specialist’s list to reflect his “relocation” from Anchorage to Fairbanks.  He also requested his then-current caseload of “6 evaluations in progress” and “a few plans to monitor” remain assigned to him (letter, January 29, 2009).

3. On February 2, 2009, Petitioner’s employer George Elkins e-mailed the RBA asking the status of Petitioner’s update request (e-mail, February 2, 2009).

4. On February 5, 2009, Petitioner e-mailed the RBA a terse, intemperate message asking the status of his requested change to the Fairbanks list (e-mail, February 5, 2009).

5. On February 10, 2009, the RBA wrote Petitioner stating the division’s intent rehabilitation specialists reside in the geographical area in which they are placed on the specialist’s list.  The RBA advised Petitioner he would be placed on the Fairbanks list of rehabilitation specialists and removed from the Anchorage list upon receipt of documentation showing Petitioner’s residence in the Central/Northwestern geographical area of Alaska.  Accordingly, the RBA requested information confirming Petitioner’s “residency” and, using standards implemented by the Alaska Department of Motor Vehicles, provided a list of various, acceptable documents proving residency (letter, February 10, 2009).

6. On February 11, 2009, Petitioner e-mailed the RBA regarding his “unresponsive behavior” (e-mail, February 11, 2009).

7. On February 16, 2009, Petitioner e-mailed the division director regarding his perception of “the depth of mistreatment” by the RBA (e-mail, February 16, 2009).

8. On February 18, 2009, George Elkins e-mailed the RBA a Golden Valley Electric Association “Service Order” for a “New Connect,” which indicated the request for service was received on February 18, 2009, with date of service to be February 19, 2009 (e-mail, February 18, 2009; attachment).  The attachment showed petitioner’s name on the account, and listed the address as “589 Wagner Ln, Fairbanks, AK  99712.”   Included in the e-mail was the notation: “We have complied with this humiliating request; now do your part” (id.).

9. On March 5, 2009, Petitioner’s attorney John Franich wrote the director regarding “investigations” of Petitioner and his employer Mr. Elkins.  The attorney advised the division to communicate in writing or by e-mail directly to the attorney, rather than to either Petitioner or Mr. Elkins (letter, March 5, 2009).

10. The agency record does not include an entry appearance from Petitioner’s prior lawyer Mr. Franich, or his current attorney Aimee Oravec (record).

11. On March 24, 2009, Petitioner e-mailed the RBA and asked to be identified as a “planner” in Anchorage (e-mail, March 24, 2009).

12. On March 31, 2009, the RBA wrote Petitioner advising his name “is on the plan list for south-central Alaska per your request of 3/24/09” (e-mail, March 31, 2009).

13. On April 2, 2009, Petitioner wrote the RBA to “clarify” his request.  He noted in January 2009, he requested his name be added as an employee of Alaska Vocational Counseling to the Fairbanks list.  Effective April 2, 2009, Petitioner preferred to be listed as: “Jeffrey D. Allan, Compensation Risk Consultants, 547 3rd Avenue, Fairbanks, AK 99701” (letter, April 2, 2009).  Petitioner further requested his name be immediately added to the Fairbanks list of rehabilitation specialists (id.).

14. On April 6, 2009, the RBA notified Mr. Elkins a decision on Petitioner’s application to “switch to the Fairbanks list” was pending receipt of an investigative report (e-mail, April 6, 2009).

15. On April 20, 2009, Petitioner through counsel, Aimee Oravec, wrote the RBA requesting immediate action on Petitioner’s request to be changed from the Anchorage to the Fairbanks list, and made a “formal demand” for agency action.  He alleged the RBA’s delay precluded him work and required him to seek approval to perform his services in the Southcentral area.  Citing regulations, Petitioner referenced his “primary business address” was in Fairbanks and insisted the RBA “match” this address with the Fairbanks list.  Petitioner contended he provided ample evidence of both his business and residence addresses in Fairbanks, and insisted on knowing the nature of any “investigation” needed for his requested “application” to change lists (letter, April 20, 2009).

16. On May 27, 2009, Petitioner filed a Petition seeking placement on the Fairbanks list of Rehabilitation Specialists.  Petitioner stated he was employed by Compensation Risk Consultants in Fairbanks, Alaska and alleged the RBA’s failure to act on previous requests was “arbitrary, capricious, highly unreasonable, prejudicial, and violates due process” (Petition, undated).

17. On June 4, 2009, the RBA explained the basis for seeking verification of Petitioner’s move to Fairbanks and his investigation into Petitioner’s delay in obtaining electrical service.  The RBA indicated the “investigation concluded Mr. Allen had lied to the Division about residing in Fairbanks and that he had no intention of making Fairbanks his permanent residence.”  The letter also advised Petitioner the RBA was considering removing him from the list altogether (letter, June 4, 2009).

18. On June 4, 2009, the RBA notified Petitioner, given his “misrepresentations,” Petitioner’s request to move his name to the Fairbanks list was “denied.”  Additionally, the Petitioner was advised the RBA proposed disqualification from the southcentral list for those misrepresentations in accordance with 8 AAC 45.440(e) and quoted the regulation (id., at 2).

19. On July 6, 2009, Petitioner filed an Amended Petition reiterating his request to have his name placed on the Fairbanks list of Rehabilitation Specialists and adding a complaint for “retaliation” and alleging violation of Petitioner’s due process by the RBA as a result of the RBA’s investigation (Amended Petition, July 2, 2009).

20. On July 2, 2009, Petitioner’s counsel wrote the RBA, citing evidence supporting his position, seeking a stay of any debarment actions, and requesting discovery (letter, July 2, 2009). 

21. On August 3, 2009, Petitioner filed and served by mail the original Petition to Change Venue to Fairbanks and Request to Set Off Prehearing Until Venue is Considered with and on the RBA rather than filing it with the board (envelope, Petition, August 3, 2009).

22. Official, administrative notice is taken that twenty days from August 3, 2009, plus three days for mailing, is August 26, 2009.

23. On August 5, 2009, the board received Petitioner’s Petition to Change Venue to Fairbanks and Request to Set Off Prehearing Until Venue is Considered asking the board to change venue from Anchorage to Fairbanks asserting the “transactions and occurrences” underlying the dispute occurred in Fairbanks, venue in Fairbanks would be the most convenient for most of the parties and witnesses, and Fairbanks would provide a speedier remedy (Petition, August 3, 2009).

24. The board takes official, administrative notice the RBA is not the board, is not the division, but is a Division employee located in a different building than the board.
25. On August 31, 2009, Respondent filed its Opposition to Petition to Change Venue along with a Motion to Reject Petition and Amend Petition  asserting venue should remain in Anchorage where the RBA resides (Petition, August 28, 2009; Motion, August 28, 2009).  

26. On September 2, 2009, the parties’ counsel attended a prehearing conference where they agreed to a procedural day hearing limited to the change-of-venue petition.  Petitioner argued Respondent’s objection to the venue change petition was untimely (Prehearing Conference Summary, September 2, 2009).  

27. On September 3, 2009, Petitioner filed a pleading suggesting Respondent’s opposition to his venue change petition should be “disregarded” alleging it was untimely and thus “procedurally defective” (Reply in Support of Venue in Fairbanks, July 2, (sic) 2009).

28. George Elkins, President of Petitioner’s Employer Compensation Risk Consultants, resides in Anchorage (Petitioner’s hearing arguments).

29. Petitioner now resides in Fairbanks; the agency record lacks adequate evidence to determine where Petitioner lived at the time he requested his name be changed from the Anchorage to the Fairbanks list (Petitioner’s hearing arguments; record).

30. Petitioner did not renew at oral argument his argument the opposition to the venue change was untimely and should not be considered (record). 

31. In this case there was no accidental injury or death arising out of and in the course of any employment, and no occupational disease or infection arising naturally out of any employment or naturally or unavoidably resulting from any accidental injury to any person.  Similarly, there was no breakage to any eyeglasses, hearing aids, dentures, or any prosthetic device, and further, no injury caused by any willful act of any third person directed against an employee because of his employment (record).

32. The RBA has no independent interest in this proceeding, is not a person who may have a right to relief under the Act and is not a person against whom a right to relief may exist under the Act (record).

33. No party has filed a claim for benefits under the Act in this case (record).

34. Official, administrative notice is taken: Additional hearing officers were recently hired in Anchorage.  The prior backlog of Anchorage decisions resolved as of January 1, 2010.  There is only one hearing officer “II” in Fairbanks.  Many Anchorage cases set for hearing on the trailing calendar settle and fall off the hearing calendar.

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

Sec.  23.30.395.  Definitions
In this chapter,

. . .

(24) ‘injury’ means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection that arises naturally out of the employment or that naturally or unavoidably results from an accidental injury; ‘injury’ includes breakage or damage to eyeglasses, hearing aids, dentures, or any prosthetic devices that function as part of the body and further includes an injury caused by the willful act of a third person directed against an employee because of the employment;

8 AAC 45.040.  Parties.


(a) Except for a deceased employee’s dependent or a rehabilitation specialist appointed by the administrator or chosen by an employee in accordance with 
AS 23.30.041, a person other than the employee filing a claim shall join the injured employee as a party.


(b) Except for a rehabilitation specialist appointed by the administrator or chosen by the employee in accordance with AS 23.30.041, a person who files a claim must first prove a compensable injury to be eligible for benefits, or the opposing party must stipulate to or admit facts from which the board can find the employee’s injury is compensable.


(c) Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party.

(d) Any person against whom a right to relief may exist should be joined as a party. . . . 

8 AAC 45.050.  Pleadings.  

(a) A person may start a proceeding before the board by filing a written claim or petition.


(b) Claims and petitions.


(1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a claim. In this chapter, an application is a written claim.


(2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection. The board has a form that may be used to file a petition.

. . .


(c) Answers.


(1) An answer to a claim for benefits must be filed within 20 days after the date of service of the claim and must be served upon all parties.  A default will not be entered for failure to answer, but, unless an answer is timely filed, statements made in the claim will be deemed admitted.  The failure of a party to deny a fact alleged in a claim does not preclude the board from requiring proof of the fact.


(2) An answer to a petition must be filed within 20 days after the date of service of the petition and must be served upon all parties.

8 AAC 45.060.  Service.  

(a) The board will serve a copy of the claim by certified mail, return receipt requested, upon each party or the party's representative of record.


(b) A party shall file a document with the board . . . . the board will not accept any other form of filing.  Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party's representative.  Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.  Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address.  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.

(c) A party shall file proof of service with the board. Proof of service may be made by 

    (1) affidavit of service; if service was electronic or by facsimile, the affidavit must verify successfully sending the document to the party;


(2) written statement, signed by the person making the statement upon the document served, together with proof of successfully sending the document to the party if served by facsimile or electronically; or

(3) letter of transmittal if served by mail.

(d) A proof of service must set out the names of the persons served, method and date of service, place of personal service or the address to which it was mailed or sent by facsimile or electronically, and verification of successful sending if required.  The board will, in its discretion, refuse to consider a document when proof of its service does not conform to the requirements of this subsection. . . . 

8 AAC 45.070. Hearings.   

(a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). . . .

. . . 

(D) On a venue dispute, a party must file a petition asking the board to determine the venue and an affidavit of readiness for hearing on the written record.  In accordance with 8 AAC 45.072, the board will consider the parties’ written arguments and evidence in the case file, and an in-person hearing will not be held. 

8 AAC 45.072.  Venue.  A hearing will be held only in a city in which a division office is located.  Except as provided in this section, a hearing will be held in the city nearest the place where the injury occurred and in which a division office is located.  The hearing location may be changed to a different city in which a division office is located if 

(1) the parties stipulate to the change; 

(2) after receiving a party’s request in accordance with 
8 AAC 45.070(b)(1)(D) and based on the documents filed with the board and the parties’ written arguments, the board orders the hearing location changed for the convenience of the parties and the witnesses; the board’s panel in the city nearest the place where the injury occurred will decide the request filed under 
8 AAC 45.070 (b)(1)(D) to change the hearing’s location; or 

(3) the board or designee, in its discretion and without a party’s request, changes the hearing’s location for the board’s convenience or to assure a speedy remedy. 

In Voorhees Concrete Cutting v. Monzulla, AWCAC Decision No. 114 (August 6, 2009), the Alaska Workers’ Compensation Appeals Commission discussed the relevant bases for the board’s consideration when reviewing requests to change or “retain” venue.  The parties’ convenience, witnesses’ travel costs, and potential witnesses’ location were proper factors for consideration when a request is made to “change” venue.  However, the board’s convenience was deemed not a proper consideration to “retain” venue.

8 AAC 45.195.  Waiver of procedures.


A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

1.
Should Respondent’s opposition to Petitioner’s request to change venue be considered?

As a preliminary matter, it must be decided if Respondent’s opposition to Petitioner’s request for a venue change was timely and if it can be considered or, as Petitioner suggests, Respondent’s answer was late, it cannot be considered and statements made in the petition will be deemed “admitted.”  The petition for a venue change was improperly filed with the RBA; the RBA is not “the board.”  Petitioner’s request for a venue change was properly filed when received in the board’s office on August 5, 2009.  Respondent’s Answer (here an “opposition”) should have been filed and served by August 26, 2009.  The record shows it was filed on August 31, 2009.

Because Petitioner did not request benefits or provider’s fees, but sought other “action by the board,” a petition was the appropriate pleading.  The regulations require answers to claims and petitions be filed within 20 days after date of service of the pleading.  Though the petition for a venue change was initially filed in the wrong place, it was served on the RBA by mail on August 3, 2009.  The RBA is not a real party in interest and should not have been named as a party.  Petitioner should have filed the venue change petition with the board and served a copy on the division.  Instead, Petitioner filed the original petition by mail with the RBA, and thereby served it, on the RBA only.  Therefore, the petition was not properly served.  Consequently, the procedural requirement requiring an answer to a petition be filed within 20 days is modified to prevent manifest injustice to a party.  Petitioner’s errors in filing and service should not affect Respondent’s right to answer.  Consequently, Respondent’s opposition will be considered.

Furthermore, Petitioner’s references to facts stated in the petition being “admitted” are misplaced.  That provision applies only to “claims” for benefits, which are not timely answered.  It expressly does not apply to statements made in petitions.

2.
Should venue be changed from Anchorage to Fairbanks?

The parties have not stipulated to a venue change.  The board has not changed the location for a hearing.  Therefore, the venue change question turns on whether there is sufficient documentation regarding the parties’ convenience, potential witnesses’ locations and travel costs for witnesses to justify changing venue from Anchorage to Fairbanks.  

The RBA is a Division employee and a likely witness when Petitioner’s principle Petition goes to hearing.  There is no traditional “injury” as to an employee in this case.  “Injury” is defined in the Act; the relief sought here is not the result of an “injury” as defined.  Somewhat akin to the “injury” concept is the question of where the actions giving rise to the underlying issue took place.  Petitioner’s request to change from the Anchorage list to the Fairbanks list was made to the RBA in Anchorage.  There is inadequate evidence to determine where Petitioner was when he made his request.  The RBA’s denial of Petitioner’s request for a list change occurred in Anchorage.  The RBA works in Anchorage and made his decision in Anchorage.  This militates toward venue remaining in Anchorage and against changing it to Fairbanks. 

Petitioner, both a party and a likely witness, now lives and works in Fairbanks; this militates in favor of a Fairbanks venue.  Although Petitioner contends Fairbanks would be more convenient for him, his convenience is only one consideration.  The RBA, a likely witness, is located in Anchorage as are his files and materials.  Anchorage is certainly more convenient for him than Fairbanks.  Petitioner’s employer maintains its principal office in Anchorage and the chief executive officer, also a likely witness, lives in Anchorage.  Although Petitioner’s employer asserted Fairbanks is a more convenient location, this assertion is given less weight and credibility since the corporation’s president, who speaks for the corporation, resides in Anchorage.  This militates in favor of Anchorage being a more convenient forum for Petitioner’s employer.

Witness lists have not yet been propounded so locations of additional, potential witnesses are speculative at best.  The RBA and Petitioner’s employer’s chief executive officer, likely witnesses, would not have to travel if venue remains in Anchorage.  The State’s investigator, also a likely witness, resides and works primarily in Juneau and would have to travel for a hearing in either Anchorage or Fairbanks, but travel to Anchorage would be less arduous, time consuming and expensive than travel to Fairbanks.  On balance, venue in Anchorage is most convenient for the parties and the known, likely witnesses.  Furthermore, there are additional hearing officers in Anchorage, only one hearing officer “II” in Fairbanks, and the backlog in Anchorage decisions was resolved in January 2010.  “Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above” show many Anchorage venue cases on the trailing calendar settle and fall off the calendar.  There is no reason in the record to suspect a speedy hearing cannot be provided in Anchorage.

CONCLUSIONS OF LAW

1) Respondent’s opposition to Petitioner’s request to change venue shall be considered.

2) Venue shall not be changed from Anchorage to Fairbanks.


ORDER

The Petition to change Venue from Anchorage to Fairbanks is denied.  Venue will remain in Anchorage.

Dated in Anchorage, Alaska on March 22, 2010.





ALASKA WORKERS’ COMPENSATION BOARD






Laura Hutto de Mander, Designated Chair






Don Gray, Member






Howard A. (Tony) Hansen, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JEFFREY D. ALLEN, Petitioner v. STATE OF ALASKA, DIVISION OF WORKERS’ COMPENSATION, Respondent; Case No. 700002964; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on March 22, 2010.






Jean Sullivan, Clerk
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