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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ALASKA OPEN IMAGING,

                                             Claimant,

PATRICIA  COWDERY, 

                                             Employee, 

                                                   v. 

LAIDLAW TRANSIT, INC.,

                                             Employer,

                                              and 

NEW HAMPSHIRE INSURANCE CO.,

                                             Insurer,

                                                Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200708725
AWCB Decision No.  10-0058
Filed with AWCB Anchorage, Alaska

on March 25, 2010


Claimant Alaska Open Imaging’s (AOI) September 2, 2009 Workers’ Compensation Claim (Claim) was heard on March 2, 2010, in Anchorage, Alaska.  Kim Barnett, AOI employee, represented the claimant.  Attorney Randall J. Weddle represented Employer and Insurer.  Attorney Richard Harren represented Employee Patricia Cowdery.  As this was a procedural day hearing, there were no witnesses.  


ISSUE

AOI contends it performed medical services on referral from Employee’s treating physician and received several promises from Employer’s insurer’s agents the subject bill would be paid.  AOI contends Employer should be ordered to pay its bill for a Magnetic Resonance Imaging (MRI) scan AOI performed of Employee’s cervical spine at the request of Brent Wells, D.C.  AOI contends it sent its bill to Employer’s insurer and its medical dictation was attached to its workers’ compensation claim, along with a medical summary, and this is adequate proof to support its claim.

Employee contends David Beal, M.D., refused to provide her any further medical services in respect to her work-related injury because of her weight.  Consequently, Employee avers seeing Dr. Wells, Better Health Pain & Wellness Center, was a substitution of physician and not a change of physician.  Because this was not a change of physician, but was the result of her prior physician’s refusal to provide additional medical services, Employee contends she was not required to give Employer advance notice of treatment with Dr. Wells.  Employee contends the hearing was set when she was not represented by an attorney and more evidence needs to be taken before a proper decision can be made on the pending issue.  She contends other bills remain unpaid, which are closely related to the bill at issue, other parties may need to be added, evidence is needed, and the matter should not have been set for a procedural day hearing.  Lastly, Employee suggests the parties be given an opportunity to resolve these issues, or alternately, a hearing be held at which the parties could provide any necessary testimony.  

Employer contends ripe issues can properly be decided at this procedural day hearing.  For example, Employer contends there is no evidence the injury was a substantial factor in the need for the MRI, and AOI failed to comply with 8 AAC 45.086’s requirements concerning physician’s reports.  Employer insists regulations must be followed in this case, and AOI’s failure to file a physician’s report form is fatal to its claim.  Employer contends Employee’s attending physician did not refer her to Dr. Wells’ office and Employee made an unlawful change in her choice of attending physician without Employer’s written consent.  Consequently, Employer contends it should not be ordered to pay AOI’s bill for the MRI.

In deliberation, the board questioned the providence of a procedural day hearing given the issues in this case, the lack of an answer from Employer to AOI’s claim, missing medical records, the need for additional evidence, and the possibility another party should be joined to the claim.

1) Should the hearing in this matter be continued to allow Employer an opportunity to answer, for joinder of any additional parties, and for the claim to be decided on its merits?

2) Is AOI’s bill for services provided the result of a lawful referral from an attending physician, or a lawful substitution of physician?

3) Shall Employer be ordered to pay AOI’s MRI bill?

4) Is AOI entitled to interest on its MRI bill?

5) Is AOI entitled to a penalty on its MRI bill?


FINDINGS OF FACT 

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On June 7, 2007, Employee reported she hit the middle of her forehand and cut herself when she fell and hit her head on a doorjamb (Report of Occupational Injury or Illness, June 17, 2007).

2) On June 7, 2007, Employee was delivering documents to a student’s house for parents to sign. While leaving the front door after knocking, Employee turned back towards the door after hearing a sound, lost her balance, fell, hit her head on a doorjamb, and fell to the porch.  In addition to cutting and bumping her forehead, Employee bruised the left side of her head, and both eyes.  Reported symptoms included pain, headaches, and pain and numbness in the anterior cervical region and left arm (Settlement Agreement, August 13, 2008, at 9).

3) On August 17, 2007, Employee saw Michel Gevaert, M.D. on referral from “Dr. Cooney” (report, August 17, 2007).

4) On August 20, 2007, Employee began physical therapy with a diagnosis of “whiplash injuries and cervical strain” following a history of tripping, falling, turning into the door of a home on June 7, 2007, striking her left forehead, and falling onto the porch on her hands and knees (Jeffrey Brown, M.D., Employer’s Medical Evaluation (EME) report, March 3, 2008, at 2).

5) On October 8, 2007, Employee saw Mary Downs, M.D. (id. at 3).

6) On October 24, 2007, Employee had a “repeat visit” with David Beal, M.D. (id. at 4). 

7) On March 4, 2008, Jeffrey Brown, M.D., provided a “follow-up letter” to his prior EME based upon his “medical record review” completed October 17, 2007.  Dr. Brown cited the above-referenced medical records, and “additional” medical records not previously reviewed, in his report.  Some of these referenced records, not listed or attached to any medical summary in the agency file, mention referrals to medical specialists (EME report, March 4, 2008 at 1-3).  Dr. Brown expressly declined to “address cervical strain” (id. at 7).  His conclusions are based upon his “review of these voluminous records and comparison of the 2007 records to her records of 2005 and 2006” (id. at 8).

8) Notwithstanding Dr. Brown’s references, no relevant medical records concerning Employee’s June 7, 2007 injury, prior to February 14, 2008, are listed on or attached to Employer’s medical summary (Employer’s Medical Summary, February 16, 2010).

9) On August 13, 2008, the board approved a Settlement Agreement (typically referred to as a Compromise & Release or C & R), which waived Employee’s right to all benefits for several prior injuries, but reserved among other things medical expenses for this particular injury, subject of AOI’s claim (id. at 12-16).  In that C & R, the parties stipulated the June 7, 2007 injury “is the type of injury that could cause head, neck, and back injuries” (id. at 11).  Employer expressly waived its right to defend on the basis of “temporary aggravation” and agreed not to assert prior injuries were a cause of Employee’s “current condition” (id.).  The parties further stipulated the standard of proof with respect to “causation” was the “a substantial factor” test and not the “the substantial cause” test (id.).  Lastly, the parties agreed they would not assert in any future litigation “the employee’s head, neck or back problems are due to an unknown pre-existing injury” (id. at 12).

10) The Board-approved C & R referenced the October 17, 2007 record-review EME performed by Dr. Brown, and listed his diagnoses (C & R at 9).  This EME report is not listed on or attached to Employer’s medical summary (Medical Summary, February 16, 2010).

11) On May 26, 2009, AOI on referral from Dr. Wells performed a cervical MRI without contrast (Alaska Open Imaging Center report, May 26, 2009).  

12) On July 22, 2009, Employer controverted all treatment provided by Better Health Pain & Wellness Center, on grounds Employee made an unlawful change of physician and did not secure a referral to this provider from her attending physician and did not notify the adjuster she intended to change her treating physician prior to initiating treatment (Controversion Notice, July 13, 2009).

13) On September 3, 2009, AOI filed a Workers’ Compensation Claim (claim) requesting payment of $1,900.00 from Employer for medical costs incurred providing a cervical MRI scan, a $475.00 penalty, and interest (claim, September 2, 2009).  AOI’s claim averred Employee was the injured party, June 7, 2007 was the injury date, and Laidlaw was the employer at the time of Employee’s injury, but admitted it had limited information about how the injury occurred because it was not the primary care provider and simply followed the referring physician’s order (id.).  It further alleged the body part injured was the “Cervical Spine” and referred to the “attached dictations” (id.).  Attached to AOI’s claim as “attached dictations” was a medical summary to which was attached AOI’s May 26, 2009 MRI report, subject of this claim (id.; AOI hearing argument).

14) On September 3, 2009, the board served this claim on Employee, AOI and Employer’s insurer but did not serve the attached medical summary and medical record (id.; record).

15) There is no answer from Employer to AOI’s claim found in the agency’s file; at hearing Employer conceded there was no answer filed (record; Employer hearing argument).

16) On November 3, 2009, Employee, Employer’s adjuster, and AOI’s representative appeared telephonically at a prehearing conference.  AOI sought payment from Employer for the MRI scan performed upon referral from Dr. Wells’ office.  Employer argued Dr. Wells was not the treating physician, it was not notified of a change in Employee’s physician, and there was no referral from the treating physician.  Employee stated Dr. Beal refused to treat her because of her weight so she sought treatment from Dr. Wells’ office and was unaware of any express referral from Dr. Beal to Better Health.  The board designee advised AOI to inquire from Better Health regarding the existence of any referral from Dr. Beal.  The designee, noting the only medical record in the agency file was the subject MRI report, advised Employer to file a medical summary with all medical records in the file (Prehearing Conference Summary, November 3, 2009).

17) On December 22, 2009, Employer and AOI attended another prehearing.  AOI verified Better Health did not have a referral from Dr. Beal.  Employer had not filed a medical summary or any medical records “as directed.”  Employer’s adjuster provided “the names of several doctors with whom the employee has treated and some of the referral relationships between them,” and the designee directed her to provide that information “in the form of a medical summary,” reminding the parties the only record in the agency file was the MRI report.  The board designee set a procedural day hearing for February 24, 2010, on her own motion (Prehearing Conference Summary, December 22, 2009).  The issue was limited to the following:

Alaska Open Imaging contends it is owed $1900.00 in unpaid medical costs, plus $475 in penalties, and accrued interest, for an MRI performed on May 26, 2009 on the employee’s cervical spine on referral from Brent Well, (sic) DC/Better Health.  Broadspire contends the employee changed physicians without notifying the insurer pursuant to AS 23.30.095(a).  The employee contends Dr. Beal refused to treat her further so this was not a change of physician as defined in 8 AAC 45.802(c)(4)(B) (sic), therefore no notice is required.  Is Broadspire required to pay for the MRI as claimed by Alaska Open Imaging?

18) On February 18, 2010, Employer controverted all treatment provided by AOI, William R. Clark, M.D., and Alaska Urological Institute, noting as reasons: all previous controversion notices filed in this matter are incorporated by reference; there is no evidence the injury was a substantial factor for the need for treatment; no payment is due because the provider failed to comply with 8 AAC 45.086 (Controversion Notice, February 17, 2010).

19) On February 18, 2010, Employer filed a petition seeking dismissal of AOI’s claim for failure to comply with 8 AAC 45.086 (Petition, February 17, 2010).

20) As of the March 2, 2010 hearing, the time for Employee’s and AOI’s answer to the petition to dismiss had not yet expired (record).

21) Employer acknowledged at hearing it had a copy of AOI’s bill for the MRI (record; Employer hearing argument).

22) At hearing, Employee through counsel stated Dr. Wells’ office also had significant, unpaid bills for services related to this claim, suggested a party in interest was missing, and a regular hearing should be set so evidence could be presented (Employee hearing argument).  Employer did not dispute Employee’s contention other bills related to this issue exist (record).

23) Unusual and extenuating circumstances, as set forth above, exist in this case and additional pleadings, evidence and argument are necessary to properly, fairly, and efficiently decide this claim (record).

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  A reasonable finding employment was a cause of an employee’s disability or need for medical care, for which reasonable people would impose liability is, “as are all subjective determinations, the most difficult to support.”  There is no reason to suppose Board members who so find are either “irrational or arbitrary.”  That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” (id. at 524).

“Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been ‘a substantial factor in bringing about the disability.’  Hester suggests that when a job worsens an employee’s symptoms such that she can no longer perform her job functions, that constitutes an ‘aggravation’ -- even when the job does not actually worsen the underlying condition.”  DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000).

Sec. 23.30.010. Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . .

Sec. 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  In complex medical cases, medical evidence is often necessary to establish the preliminary link between the work injury and the ongoing disabilities.  Delaney v. Alaska Airlines, 693 P. 2d 859, 862 (Alaska 1985).   

The general purpose of workers’ compensation statutes is to provide workers with a simple speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  “Treatment” is “a broad term covering all the steps taken to affect a cure of an injury or disease; the word including examination and diagnosis as well as application of remedies.”  Black’s Law Dictionary Revised 4th Ed. 1673 (1968).
“Under Alaska’s Workers’ Compensation Act, an employer shall furnish an employee injured at work any medical treatment ‘which the nature of the injury or process of recovery requires’ within the first two years of the injury.”  Phillip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).  “The medical treatment must be reasonable and necessitated by the work-related injury” (id.). “Thus, when the Board reviews an injured employee’s claim for medical treatment made within two years of an injury that is undisputably work-related, its review is limited to whether the treatment sought is reasonable and necessary.”  Rather than suggesting §095(a) contained a statute of “limitations,” the Court indicated an employer owed “more stringent benefit requirements” to injured employees “in the first two years following an injury” (id. at 731).  In other words, within the first two years following an injury the employer “shall” pay reasonable, necessary, work-related medical benefits, and thereafter the injured employee “has the right of review” and the board may order continued care or treatment.  
Accordingly, the Court held “a claim for medical treatment is to be reviewed according to the date the treatment was sought and the claim was filed” (id.).  “Where the claimant presents credible, competent evidence from his or her treating physician that the treatment undergone or sought is reasonably effective and necessary for the process of recovery, and the evidence is corroborated by other medical experts, and the treatment falls within the realm of medically accepted options, it is generally considered reasonable” (id. at 732).  If an employee makes this showing, “the employer is faced with a heavy burden -- the employer must demonstrate . . . the treatment is neither reasonable and necessary, nor within the realm of acceptable medical options under the particular facts” (id.).  The Court approved the superior court’s approach of pre-approving the recommended treatment “contingent upon a new examination indicating the procedure is still medically warranted” (id.).

Sec. 23.30.110. Procedure on claims. . . .
. . .

(d)  At the hearing the claimant and the employer may each present evidence in respect to the claim and may be represented by any person authorized in writing for that purpose. . . .

Sec. 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.).  Once an employee establishes a claim of disability, the employee retains the presumption of continuing disability, unless and until the employer introduces substantial evidence to the contrary (id. at 1280).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption applies to claims for medical benefits as these come within the meaning of “compensation” in the Act.  Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability or need for medical care and her employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  “Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction Co., 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].”  Cheeks, 742 P.2d at 244.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  There are two possible ways for an employer to overcome the presumption: 

(1) Produce substantial evidence providing an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 

(2)  Directly eliminate any reasonable possibility the employment was a factor in the disability.  

Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P. 2d 1184, 1189 (Alaska 1993).  The employer’s evidence is viewed in isolation, without regard to any evidence presented by the employee (id. at 1055).  Therefore, credibility questions and weight to give the employer’s evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles him to compensation benefits.  Norcon, 880 P.2d at 1054.  

If an employer produces substantial evidence the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (citing Miller, 577 P 2d. at 1046).  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Consistent with AS 23.30.120(a) and cases construing its language, an injured employee may raise the presumption a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and in the absence of substantial evidence to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  The same standard is used in determining whether an employer has rebutted the §120 presumption (id. at 1046).   

Sec. 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board has authority to hear and decide all issues in respect to a claim, and to raise issues sua sponte.  The AWCAC in Alcan Electric v. Hope, AWCAC Decision No. 112, at 5 (July 1, 2009) stated:

The Court held that the board’s authority to hear and determine questions in respect to a claim is ‘limited to the questions raised by the parties or by the agency upon notice duly given to the parties.’  The board has discretion to raise questions sua sponte with sufficient notice to the parties.  But, absent findings of ‘unusual and extenuating circumstances,’ the board is limited to deciding the issues delineated in the prehearing conference, and, when such ‘unusual and extenuating circumstances’ require the board to address other issues, sufficient notice must be given to the parties that the board will address these issues (footnotes omitted).

In Barlow v. Thompson, Alaska Supreme Court Slip Op. No. 6443 (December 18, 2009), the Court said in reference to a superior court judge’s citation to, and reliance upon, statutory authority in a decision, to which neither party had cited:

Barlow challenges Judge Joannides’s citation to AS 25.30.300 in the order denying Barlow’s motion to dismiss for lack of jurisdiction.  Barlow first argues that Thompson alone had the ‘responsibility to provide legal arguments’ opposing his motion to dismiss, that Thompson failed to do so, and that therefore any legal authority cited by the judge was insufficient to deny his motion.  He also argues that by citing the statute, the judge impermissibly acted as ‘lay counsel’ for Thompson.  Finally, he argues that the court’s citation to the statute shows that the judge was biased against him.

These arguments are without merit.  As Judge Joannides noted in her order denying Barlow’s motion to dismiss for lack of jurisdiction: ‘A court is entitled to cite to the Alaska Statutes in its decision.  The court recognizes that [Thompson] did not address [Barlow’s] jurisdictional objections by opposition (written).  Nonetheless a court must base its decision on the law.’  We agree.  And it was entirely appropriate for the court to cite a statute that controlled the disputed issue, even though the parties did not.  The parties had a full opportunity to brief the jurisdictional dispute.  Judge Joannides did not act impermissibly, and correctly and properly rejected Barlow’s motion to dismiss.

Sec. 23.30.155.  Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

. . .


(d) If the employer controverts the right to compensation, the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverted the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without award is due. . . .


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .

A controversion notice must be filed “in good faith” to protect an employer from a penalty.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  Stafford v. Westchester Fire Ins. Co. of New York, 526 P.2d 37 (Alaska 1974).  See also 3 A. Larson, Larson’s Workmen’s Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp at 358; citing Kerley v. Workmen’s Comp. App. Bd., 481 P.2d 200, 205 (Cal. 1971).  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty (Harp at 358).  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a Board decision the employee is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155 (id. at  359.)

An EME’s medical opinion that expressly stated an employee did not need certain medications, would suffice to allow an employer to prevail at a hearing “if the opinion remained uncontradicted.” In such cases an EME’s opinion is sufficient reason under Harp, (831 P.2d at 358), for a “good-faith controversion.”

Interpreting “compensation” in §155(e) to include medical benefits serves important public policy goals.  The penalty provision creates an incentive for the employer to timely pay the employee compensation due.  Otherwise, an employer could “make promises to pay medical benefits and then breach them at will.”  Therefore, “compensation” under AS 23.30.155(e) “includes medical benefits.”  Childs v. Copper Valley Electric Ass’n, 860 P.2d 1184, 1192 (Alaska 1993).

8 AAC 45.040. Parties. (a) Except for a deceased employee’s dependent or a rehabilitation specialist appointed by the administrator or chosen by an employee in accordance with AS 23.30.041, a person other than the employee filing a claim shall join the injured employee as a party.

(b) Except for rehabilitation specialist appointed by the administrator or chosen by the employee in accordance with AS 23.30.041, a person who files a claim must first prove a compensable injury to be eligible for benefits, or the opposing party must stipulate to or admit facts from which the board can find the employee’s injury is compensable.

(c) Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party. . . .  

8 AAC 45.050. Pleadings. (a) A person may start a proceeding before the board by filing a written claim or petition. . . .

. . . 

(c) Answers.  

(1) An answer to a claim for benefits must be filed within 20 days after the date of service of the claim and must be served on all parties.  A default will not be entered for failure to answer, but, unless and answer is timely filed, statements made in the claim will be deemed admitted.  The failure of a party to deny a fact alleged in a claim does not preclude the board from requiring proof of the fact.

. . .

(6) Upon a verified petition of a party or upon its own motion, the board will, in its discretion, extend or postpone the time for filing an answer or otherwise continue the proceedings under such terms as may be reasonable.

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

. . .

(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing. . . .
 . . .
(j) If the hearing is not completed on the scheduled hearing date and the board determines that good cause exists to continue the hearing for further evidence, legal memorandum, or oral arguments, the board will set a date for the completion of the hearing. 

8 AAC 45.074. Continuances and cancellations. . . . 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:


(1) Good cause exists only when

. . .


(I) the board determines that despite a party’s due diligence in completing discovery before requesting a hearing and despite a party’s good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence;


(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing;

. . .

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.


(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted

. . .


(B) by the board for good cause under (b)(1)(I)--(L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request.


(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section,


(1) the affidavit of readiness is inoperative for purposes of scheduling another haring;


(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and


(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070.

The Alaska Supreme Court held the board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board has discretion to raise questions sua sponte with sufficient notice to the parties.  Summers v. Korobkin Constr., 814 P.2d 1369, 1372 n. 6 (Alaska 1991).  But, absent findings of “unusual and extenuating circumstances,” the board is limited to deciding the issues delineated in the prehearing conference, and, when such “unusual and extenuating circumstances” require the board to address other issues, sufficient notice must be given to the parties that the board will address these issues.  Hope, AWCAC Decision No. 112, at 5 (July 1, 2009).

8 AAC 45.086. Physician’s reports.  (a) A provider who renders medical or dental services under the Act shall file with the board and the employer a substantially complete form 07-6102 within 14 days after each treatment or service.

(b) The board will, in its discretion, deny a provider’s claim of payment for medical or dental services if the provider fails to comply with this section. . . .

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

In Keanaaina v. Partusch, AWCB Decision No.  07-0236 (August 10, 2007), the employer argued a medical provider did not file a proper treatment plan as required under 8 AAC 45.082(f), so its claim should be dismissed.  The board exercised authority under 8 AAC 45.195 and excused the procedural requirement of filing an official treatment plan, to avoid a manifest injustice to the provider because the provider reasonably relied on the employer’s previous timely payment for services rendered as prescribed.  

ANALYSIS

1) Should the hearing in this matter be continued to allow Employer an opportunity to answer, for joinder of any additional parties, and for the claim to be decided on its merits?

The legislature intends the Act be interpreted to provide quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers, and intends cases be decided on their merits, rather than on technicalities.  It further intends process and procedure under the Act shall be as summary and simple as possible.  

Deciding this case on the current record is problematic for several reasons.  First, in this case, a medical provider not represented by counsel filed a claim for medical benefits it provided Employee, making statements of fact in its claim.  Included were statements Employee was injured while working for Employer on June 7, 2007, AOI performed medical services worth $1,900.00 at the referral of ordering physician Dr. Wells, and the body part injured was Employee’s “Cervical Spine.”  Employer, at the relevant time also not represented by counsel, did not file an answer.  Employee says Dr. Wells’ clinic, Better Health Pain & Wellness Center is a substitution of physician, not a change of physician or referral.  Employer defends AOI’s claim on the ground Employee’s change to Dr. Well’s clinic is unlawful; therefore, his referral to AOI for an MRI is also unlawful.  But the law says if a claim is not timely answered, statements made in the claim will be “deemed admitted.”

Second, the law says the presumption of compensability applies to claims for medical benefits.  In some cases not involving complex medical issues, very little evidence is needed to raise the presumption of compensability and cause it to attach to a claim.  Statements made in an unanswered claim, deemed admitted, may be sufficient to raise the presumption and cause it to attach.  If the presumption is not rebutted, the claimant may prevail solely on the raised but un-rebutted presumption.  

Third, Employee represented at prehearings and through counsel at hearing she obtained Better Health Pain & Wellness Center as a substitution physician because her prior doctor refused to provide services.  However, no party filed relevant medical records potentially documenting this, and since AOI’s claim was heard at a “procedural day” hearing, no party filed a witness list or called any witnesses.  Furthermore, the board’s designee twice directed Employer, while unrepresented by counsel, to file all medical records on a medical summary.  Though Employer eventually filed a medical summary, not all medical records in Employer’s (or its adjuster’s) possession were filed, leaving gaps in the relevant, medical evidence.  A review of Dr. Brown’s March 3, 2008 EME report reflects Employer and its adjuster had in their possession considerably more relevant medical records than those listed and filed on its February 16, 2010 medical summary.  According to statements the adjuster made at the December 22, 2009 prehearing, some of these records document “some of the referral relationships” among Employee’s various physicians, which is relevant to a primary issue and defense in this claim.

Lastly, Employee contended at hearing Better Health had an unpaid bill for services rendered Employee in respect to this claim.  A defense to AOI’s current claim is Better Health had no legal authority to refer Employee to AOI for an MRI.  If that defense proved correct, AOI’s claim could be denied.  However, since Better Health (Dr. Wells) is not a party to this claim and did not participate at hearing, a decision on the AOI claim is not binding on Better Health and nothing stops it from filing its own claim for its bill after a decision is rendered on the pending AOI claim.  Such additional claim would necessitate another hearing at which it would again be determined whether Dr. Wells’ office was a proper referral or substitution physician; the same issue to be determined in this current claim.  Requiring another hearing involving a very similar issue is contrary to the legislature’s intent for a quick, efficient, fair, predictable, simple, speedy remedy at a reasonable cost to employers, and could result in inconsistent and thus unpredictable decisions.  Based upon inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing to prevent manifest injustice to one or both parties.

In short, the decision to hear AOI’s claim on a “procedural day” hearing, given the lack of an answer and the lack of a complete record, was improvidently made.  The law states a hearing may be continued in the board’s discretion, without a parties’ request.  It also allows for an extension of time for filing an answer.  Claims should be decided on their merits.  At hearing, Employee made arguments regarding the efficacy of hearing AOI’s claim on a procedural day, which was a thinly veiled suggestion the matter be continued.  Employer agreed the record was poorly developed on the issue of Dr. Wells’ status as a physician in this case, yet contended there were proper issues to be decided.  In this case, because of unusual and extenuating facts as set forth above, including the lack of an answer to AOI’s claim, the lack of filing of all relevant medical records, the need for additional evidence including testimony, and the possible need to join another party, this hearing is continued pursuant to 8 AAC 45.070(a). 

The board’s designee is directed to set a prehearing conference in this matter to move the matter toward resolution.  Employer is directed to file all medical records which are or may be relevant to Employee’s June 6, 2007 injury and AOI’s claim on a medical summary and serve a copy on all parties.  Employer is given 20 days from this decision’s date to file and serve an answer to AOI’s September 2, 2009 claim.  Employee is directed to obtain and file on a medical summary and serve on all parties any and all Better Health Pain & Wellness Center medical records which are or may be relevant to this injury not otherwise provided by Employer, and obtain, file and serve Better Health’s billings.  If Better Health has unpaid, work-related medical bills, Employee is directed to file a claim for those medical benefits and a petition to join the parties and claims together in accordance with Alcan Electric v. Hope, AWCAC Decision No. 112 (July 1, 2009).

2) Is AOI bill for services provided the result of a lawful referral from an attending physician, or a lawful substitution of physician?

3) Shall employer be ordered to pay AOI’s MRI bill?

4) Is AOI entitled to interest on its MRI bill?

5) Is AOI entitled to a penalty on its MRI bill?

Given this decision and order continuing the hearing for further action as set forth above, these issues are not reached at this time, jurisdiction over them is retained, and issues are reserved.

CONCLUSIONS OF LAW

1) The hearing in this matter shall be continued to allow Employer an opportunity to answer, for joinder of any additional parties, and for the claim to be decided on its merits.

2) The remaining four issues are reserved.


ORDER
1) The March 2, 2010 hearing on AOI’s claim is continued in accordance with this decision.

2) The board’s designee is directed to set a prehearing conference in this matter. 

3) Employer is directed to file all medical records which are or may be relevant to Employee’s June 6, 2007 injury and AOI’s claim on a medical summary and serve a copy on all parties.   

4) Employer is given 20 days from this decision’s date to file and serve an answer to AOI’s September 2, 2009 claim.  

5) Employee is directed to obtain and file on a medical summary and serve on all parties any and all medical records and billings related to this injury from Better Health Pain & Wellness Center not otherwise provided by Employer.  

6) If Better Health has unpaid, work-related medical bills, Employee is directed to file a claim for those medical benefits and a petition to join the parties and claims together in accordance with Alcan Electric v. Hope, AWCAC Decision No. 112 (July 1, 2009).

Dated at Anchorage, Alaska on March  25, 2010.
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Linda Hutchings, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALASKA OPEN IMAGING, Claimant, PATRICIA  COWDERY employee v. LAIDLAW TRANSIT, INC., employer; NEW HAMPSHIRE INSURANCE CO, insurer  / defendants; Case No. 200708725; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on March  25, 2010.






Jean Sullivan, Clerk
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� One record dated January 9, 2008, signed by Lisa M. Cooney, M.D., is of undetermined relevance because of its brevity (Dr. Cooney “pharmacy” note, January 9, 2008).
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