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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DAVID L. SORENSEN, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

CDC/TAG, JOINT VENTURE,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  199808683
AWCB Decision No.  10-0059
Filed with AWCB Fairbanks, Alaska

on March 26, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (Board) considered the parties’ proposed stipulated resolution of the employee’s outstanding claims on March 11, 2010, on the basis of the written record, at Fairbanks, Alaska.  Attorney Thomas Melaney represented the employee.  Attorney Richard Wagg represented the employer and insurer.  The parties filed a Stipulation on February 17, 2010, addressing all disputed issues.  Based on the parties’ request, and upon receipt of certain supporting records, the Board closed the record when it next met, March 25, 2010, and here issues an order based on the Stipulation.  

ISSUE

The employee contended he is entitled to continuing medical care in the form of a spinal stimulator for his work-related injury, based on his physician’s recommendation, and to attorney fees and legal costs.  The employer contended its physician had determined the employee did not need the claimed treatment, and controverted the employee’s benefits based on that opinion.  The employer subsequently withdrew its Controversion Notices, agreeing to the employee’s request for medical benefits and attorney fees.  The parties submitted a Stipulation for an order, agreeing to the claimed medical care and an award of attorney fees, to resolve the employee’s specific claims.    

Shall the Board approve the parties’ stipulation concerning the employer’s withdrawal of its Controversion Notices, the employee’s entitlement to continuing medical benefits for a spinal stimulator under AS 23.30.095(a), and attorney fees and legal costs under AS 23.30.145(b)?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The employee injured his back lifting a toilet while employed as a maintenance worker for the employer on May 1, 1998.
  He sought treatment from Ray Andreassen, D.O., who diagnosed lumbosacral sprain and muscle strain, and Jean You, M.D.  On October 5, 2000, neurologist Jens Chapman, M.D., performed surgical fusion and hardware implantation, L4-5 and L5-S1.

2.
The employer accepted liability for the employee’s injury, and provided medical benefits, temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, and reemployment benefits.

3.
Thomas Williamson-Kirkland, M.D., at the request of the employer, performed a medical evaluation
 on December 12, 2001, finding the employee medically stable, with a ten percent PPI rating under the American Medical Association Guides to the Evaluation of Permanent Impairment.  

4.
A number of disputes arose between the parties, which were eventually resolved in a compromise and release (“C&R”) release agreement, approved by the Board on November 23, 2005.  Under the terms of the C&R, the employer provided permanent total disability (“PTD”) benefits, and the employee waived all benefits except medical benefits under AS 23.30.095.

5.
At the request of the employer, Gerald Reimer, M.D., performed a medical evaluation on December August 14, 2007, opining ongoing passive physical therapy, narcotic medication, and a spinal cord stimulator are not reasonable or necessary treatment for his injury.  

6.
The employer filed Controversion Notices, dated December 21, 2007; January 4, 2008; and July 14, 2008, in part based on Dr. Reimer’s report.

7.
The employee filed a Workers’ Compensation Claim dated December 17, 2007, claiming medical benefits, interest, attorney fees and costs.
  The employer filed an Answer denying the claims on January 28, 2008.

8.
The employee’s condition persisted, and on referral from Dr. You, neurologist T. Thomas Wilkenson, M.D., recommended possible spinal stimulator treatment on November 19, 2009.

9.
The employee filed an Affidavit of Readiness for Hearing, requesting a hearing on his claim.
  In a prehearing conference on February 10, 2010, the parties indicated the employer had withdrawn all controversions of the employee’s medical benefits, and would pay the employee’s attorney fees.
  The parties agreed to submit a stipulation, requesting an order.

10.
The parties filed a Stipulation on February 17, 2010,
 agreeing A) the employer accepted the compensability of the employee’s 1998 work injury, B) the employer has withdrawn its controversion and has agreed to pay for the employee’s spinal cord stimulator, C) the employee does not waive any benefits in the Stipulation, D) the employee’s attorney provided valuable services on the employee’s claim, E)  the employer will pay the employee $4,270 in reasonable attorney fees and $34.15 in legal costs for services through February 12, 2010,
 and F) requested an order from the Board approving the Stipulation.

11.
The Board closed the hearing record when it next met, on March 25, 2010, to consider the parties’ Stipulation.

PRINCIPLES OF LAW

AS 23.30.110(a) PROCEDURE ON CLAIMS provides, in part:

[T]he board may hear and determine all questions in respect to the claim.

8 AAC 45.050(f) STIPULATIONS provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

8 AAC 45.050(f) provides a specific mechanism for the Board to issue orders approving stipulations between parties.  In Lindekugel v. Fluor Alaska, Inc.,
 the Alaska Supreme Court held that the waiver of future statutory entitlements by an employee must be dealt with in a formal compromise and release (“C&R”) agreement under AS 23.30.012, not in a simple stipulation of the parties.  Nevertheless, in Adams v. Advanced Medical Center’s of Alaska, et al.,
 the Board noted that where parties are resolving an outstanding benefit dispute, but if the employee is not specifically waiving any potential benefits, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary,
 and the parties in that decision were permitted to resolve a medical benefit dispute through a stipulation under 8 AAC 45.050(f).
  An approved stipulation will bind parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the stipulated benefits, they must file a claim or petition to request modification under AS 23.30.130.
  

AS 23.30.120. PRESUMPTIONS reads, in part:  "(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.   To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  There are two methods of overcoming the presumption of compensability for benefits such as medical transportation:  (1) presenting affirmative evidence showing that the employee does not suffer a treatable work‑related condition; or (2) eliminating all reasonable possibilities that the claimed medical benefits are not work-related, reasonable, or necessary.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Once the employer produces substantial rebuttal evidence, the presumption of compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

AS 23.30.095. MEDICAL TREATMENTS, SERVICES, AND EXAMINATIONS provides, in part: “(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).

AS 23.30.145. ATTORNEY FEES provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.
  The Board was instructed to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    
ANALYSIS

I.
STIPULATION

8 AAC 45.050(f)(3) binds stipulating parties to their agreement with the force of an order of the Board.  Under 8 AAC 45.050(f)(2) the parties may make a stipulation at any time in writing before the close of the record, or orally during the course of a hearing.  The Board has the general authority to issue orders under certain circumstances to resolve and dismiss claims, without prejudice to the employee,
 and can “hear and decide all questions in respect to the claim.”
  Based on a review of the record, especially the Stipulation, the Board finds the employer has withdrawn its controversions of medical benefits, and accepted liability for a spinal cord stimulator and agreed-upon attorney fees.  

In Lindekugel v. Fluor Alaska, Inc.,
 the Alaska Supreme Court held that the waiver of future statutory entitlements by an employee must be dealt with in a formal compromise and release (“C&R”) agreement under AS 23.30.012, not in a simple stipulation of the parties.  Nevertheless, in the instant case the employee has not proposed a waiver of not-yet determined benefits, but rather has agreed to a specific award of claimed medical benefits and attorney fees and costs.  If the proposed attorney fees are based on the record and reasonable, the Board can order payment of the fees and costs under AS 23.30.145 and 8 AAC 45.050(f)(1).  Accordingly, no C&R is needed. 

The Board recognizes this as a binding stipulation between the parties to resolve the remaining disputes, under 8 AAC 45.050(f)(3).  Based on the written Stipulation, the parties’ request for an order, and an independent review of the record, the Board will issue an order under 8 AAC 45.050(f)(1),
 awarding the stipulated attorney fees and costs, and dismissing the issue of frivolous or unfair controversion.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
    

II.
MEDICAL BENEFITS AND 
WITHDRAWAL OF CONTROVERSIONS 

The medical records from Drs. Andreasson and You reflect that the employee suffered a work-related injury resulting in surgery and persisting symptoms.  Dr. Wilkenson recommended a spinal cord stimulator.  The Board finds these medical opinions are sufficient medical evidence to raise the presumption of the compensability of AS 23.30.120(a) for the claimed medical treatment.  Once the presumption attaches, substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  The Board finds the opinion of Dr. Reimer is substantial evidence rebutting the presumption of compensability for claimed ongoing medical benefits. 

Once the employer produces substantial rebuttal evidence, the presumption of compensability drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  The Board finds the preponderance of the evidence in the available medical record, especially the medical reports of Drs. Andreasson, You, Chapman, and Wilkenson indicate the employee’s work was a substantial cause of the employee’s need for continuing medical treatment.
   Based on this finding, the recommendations of Dr. Wilkenson, and the parties’ stipulation concerning withdrawal of the employer’s Controversion, the Board finds the employer is liable for the employee’s reasonable and necessary medical care for a spinal cord stimulator related to the work injury, under the terms of the Alaska Workers’ Compensation Act.  

The parties have entered into a binding stipulation under 8 AAC 45.050(f), in which the employer has agreed to withdraw its controversions of the medical benefits claimed by the employee.  This is specifically incorporated in the Stipulation, requesting the Board’s signature and order.  The claims for substantive benefits are resolved.  The Board will approve the stipulation as an order under 8 AAC 45.050(f)(1), and the employee’s claim for medical benefits is deemed resolved. 

III.
ATTORNEY FEES 

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, the Board finds the payment of the benefits claimed by the employee, was resisted by the action of the employer,
 and formally controverted.  The employee’s counsel has successfully defended the employee’s claim and the Board has awarded the employee certain medical benefits, and consequently, fees and costs are to be awarded.
  The parties request that we award reasonable attorney fees under AS 23.30.145(b).  Based on the employer’s resistance to the claims, the employee’s itemization of attorney time expended, and the parties’ request that we order agreed-upon fees and costs, we will consider an award of reasonable fees under AS 23.30.145(b).
 

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Bignell
 held that attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court directed the Board to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, the Board has examined the record of this case. Having considered the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting to the employee from the services obtained, and the stipulated request of the parties, the Board finds the stipulated attorney fees and legal costs are reasonable for the successful prosecution of this claim.
  

CONCLUSIONS OF LAW

The Stipulation of the parties resolving the employee’s claim is reasonable, consistent with the evidence in the record, and approved by the Board under 8 AAC 050(f)(1).  The employee is entitled to continuing medical benefits for a spinal cord stimulator under AS 23.30.095(a), which the nature of the injury and the process of recovery requires.  The employee is entitled to reasonable attorney fees and legal costs totaling $4,304.15, under AS 23.30.145(b).   This Stipulation resolves the employee’s claim.

ORDER

1.
The employer shall provide the employee medical benefits for a spinal cord stimulator under AS 23.30.095(a), as discussed in this decision.
2.
The employer shall pay the employee’s attorney fees and legal costs totaling costs totaling $4,304.15, under AS 23.30.145(b).  The Board will sign and issue the parties’ Stipulation simultaneously with this order.


Dated at Fairbanks, Alaska this 26 day of March, 2010.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters, Designated Chairman







/s/____________________________                                



Debra Norum, Member







/s/____________________________                                






Damian J. Thomas, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID L. SORENSEN employee / applicant v. CDC/TAG, JOINT VENTURE, employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 199808683; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on March 26, 2010.






/s/












Maureen I. Johnson, Office Assistant II 
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