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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	GARY N. SMITH, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

UNIVERSITY OF ALASKA,

                           (Self insured) Employer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  199914225
AWCB Decision No.  10-0062
Filed with AWCB Fairbanks, Alaska

on March 26, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (Board) heard the parties’ petition to incorporate a uniform qualified assignment for an annuity into a compromise and release (“C&R”) agreement on the basis of the written record, on March 25, 2010, at Fairbanks, Alaska.  Attorney Michael Stepovich represented the employee.  Attorney Constance Ringstad represented the employer and insurer.  Based on the parties’ request, the Board closed the record when it met on March 25, 2010, and here issues an order based on the stipulation.  

ISSUE

The parties jointly petition the Board to approve an annuity, and to order it incorporated as part of a C&R agreement between the parties, previously approved by the Board.

Shall the Board order the proposed annuity incorporated with the C&R approved on November 13, 2009?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The employee injured his neck and back running down stairs, responding to a low pressure alarm while working as a Shift Engineer II at the employer’s power plant on July 8, 1999.
  George Vrablick, M.D., performed lumbar decompression surgery at L4-5, on August 9, 1999.

2.
The employee’s entitlement to workers’ compensation benefits was tenaciously litigated.  Ultimately, in Smith v. UAF
  the Alaska Supreme Court remanded the case to the Board, which found the employee’s claim compensable.

3.
The parties resolved the disputed claim in a C&R agreement, approved by the Board on November 13, 2009.  Under the terms of the C&R, the employer provided a lump sum amount of $55,000 and the employee waived all benefits except medical benefits under AS 23.30.095.
  The C&R additionally provided the employer would arrange an annuity valued at $126,000, providing monthly payments of $2,100 for the earlier of five years or life.

4.
The parties filed a Stipulation to Incorporate Uniform Qualified Assignment and Release Within Compromise and Release to Effect Annuity on March 1, 2010,
 agreeing A) the parties petitioned the Board to incorporate the proposed annuity into the agreement of the C&R, B) the agreement does not waive the employer’s obligations under AS 23.30.075, and C) requesting an order from the Board approving the Stipulation.

5.
Appended to the Stipulation was a copy of a Uniform Qualified Assignment and Release, providing the employee a periodic payment annuity of $2,100 per month for five years, beginning January 1, 2010.
 The assignment agreement indicates that, if the agreement is terminated by a court of law, liability returns to the assignor, the employer.

11.
The Board closed the hearing record when it next met, on March 25, 2010, to consider the parties’ Stipulation.

PRINCIPLES OF LAW

AS 23.30.012 AGREEMENTS IN REGARD TO CLAIMS provides:


a.
At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose…  Except as provided in (b) of this section, an agreement filed with the division  the agreement discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245 and is enforceable as a compensation order.    


b.
The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice law in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.  

In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed the Board to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  In Olsen Logging Co. v. Lawson,
 the Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).
 

 AS 23.30.075 EMPLOYER’S LIABILITY TO PAY provides, in part:

 (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association duly authorized to transact the business of workers' compensation insurance in this state, or shall furnish the division satisfactory proof of the employer's financial ability to pay directly the compensation provided for…. 

AS 23.30.110(a) PROCEDURE ON CLAIMS provides, in part:

[T]he board may hear and determine all questions in respect to the claim.

AS 23.30.135(a) PROCEDURE BEFORE THE BOARD provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.155(h) PAYMENT OF COMPENSATION provides, in part:

The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.
8 AAC 45.050(f) STIPULATIONS provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

8 AAC 45.050(f) provides a specific mechanism for the Board to issue orders approving stipulations between parties.  In Lindekugel v. Fluor Alaska, Inc.,
 the Alaska Supreme Court held that the waiver of future statutory entitlements by an employee must be dealt with in a formal C&R agreement under AS 23.30.012, not in a simple stipulation of the parties.  Nevertheless, in Adams v. Advanced Medical Center’s of Alaska, et al.,
 the Board noted that where parties are resolving an outstanding benefit dispute, but if the employee is not specifically waiving any potential benefits, the provisions of AS 23.30.012 do not apply, and a C&R agreement is not necessary,
 and the parties in that decision were permitted to resolve a medical benefit dispute through a stipulation under 8 AAC 45.050(f).
  An approved stipulation will bind parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If the parties wish to change the stipulation, a claim or petition to request modification must be filed under AS 23.30.130.
  

ANALYSIS

I.
UNIFORM QUALIFIED ASSIGNMENT AND RELEASE 
In Olsen Logging Co. v. Lawson, the Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards. 
  AS 23.30.135 places an affirmative burden on the Board to determine the rights of the parties, and AS 23.30.155(h) mandates the Board follow  such procedures as will “best protect the rights of the parties.”   In the instant case, the parties specifically agreed to the liquidation of the employer’s liability for compensation and vocational rehabilitation benefits, in part, through a lump-sum purchase of an annuity for the employee, retaining liability for medical benefits under AS 23.30.095.  Accordingly, the Board must interpret and implement the terms of an approved C&R as an award.  The terms of the C&R are specific and unambiguous, requiring the employer to arrange an annuity as part of the agreement.  The Board finds the terms of the proposed annuity conform to the requirements of the C&R, and the Uniform Qualified Assignment and Release is appropriate to recognize as incorporated into the C&R, completing the agreement under AS 23.30.012.

I.
STIPULATION

8 AAC 45.050(f)(3) binds stipulating parties to their agreement with the force of an order of the Board.  Under 8 AAC 45.050(f)(2) the parties may enter into a stipulation at any time in writing before the close of the record, or orally during the course of a hearing.  The Board has the general authority to issue orders under certain circumstances to resolve and dismiss claims, without prejudice to the employee,
 and can “hear and decide all questions in respect to the claim.”
  Based on a review of the record, especially the Stipulation, the Board finds the employer has arranged an annuity as required by the C&R.  

The Court in Lindekugel v. Fluor Alaska, Inc.,
 held that the waiver of future statutory entitlements by an employee must be in a formal C&R under AS 23.30.012, not in a simple stipulation of the parties.  Nevertheless, in the instant case the employee has not proposed a waiver of not-yet determined benefits, but rather has agreed to a specific annuity, complying with an already approved C&R.  If the proposed annuity is based on the terms of the C&R and is reasonable, the Board can order its approval under AS 23.30.012.  Accordingly, no additional C&R is needed. 

The Board recognizes this as a binding stipulation between the parties to comply with the C&R, under 8 AAC 45.050(f)(3).  Based on the written Stipulation, the parties’ request for an order, and an independent review of the record, the Board will issue an order under 8 AAC 45.050(f)(1),
 approving the proposed annuity under the C&R agreement.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
    

CONCLUSIONS OF LAW

The Stipulation of the parties requesting approval of the proposed annuity is reasonable, consistent with the evidence in the record, and in accord with the specific requirements of the C&R, and it is approved under 8 AAC 050(f)(1).  

ORDER

The Stipulation between the parties is approved, under 8 AAC 45.050(f)(1).  The Uniform Qualified Assignment and Release creating an annuity is approved and incorporated in compliance with, and part of, the Compromise and Release agreement approved on November 13, 2009, under AS 23.30.012.


Dated at Fairbanks, Alaska this 26 day of March, 2010.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters, Designated Chairman







/s/____________________________                                



Debra Norum, Member







/s/____________________________                                






Damian J. Thomas, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GARY N. SMITH employee / applicant; v. UNIVERSITY OF ALASKA, self insured employer / defendant; Case No. 199914225; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on March 26, 2010.






/s/












Maureen I. Johnson, Office Assistant II
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� In Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003), the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act, AS 44.62.460(e).


� See, AWCB Decision No. 08-0220 (November 17, 2008) at 2-4.


� Id.


� 172 P.3d 782 (Alaska 2007).


� See, AWCB Decision No. 08-0220 (November 17, 2008) at 20.


� C&R approved November 13, 2009.


� Id. at 6.


� Stipulation signed December 18, 2009.


� Id.


� Uniform Qualified Assignment and Release, American General Life Insurance Co., effective date December 1, 2009. 


� Id.


� 777 P.2d 1159, (Alaska 1989).


� 856 P.2d at 1158.


� Id. 


� 934 P.2d 1307 (Alaska 1997).


� AWCB Decision No. 08-0235 (December 1, 2008).


� Cf Lindekugel v. Fluor, 934 P.2d 1307, 1311 (Alaska 1997).


� AWCB Decision No. 08-0235 at 4-6.


� 884 P.2d 156, 161 (Alaska 1994).


� AWCB Decision No. 08-0235 at 4-6.


� 856 P.2d 1155, 1158 (Alaska 1993).


� See, e.g., 8 AAC 45.072(f)(2), AS 23.30155(h), AS 23.30.110(a).  
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� 934 P.2d 1307 (Alaska 1997).


� See, also, requirements of AS 44.62.510.


� 884 P.2d 156, 161 (Alaska 1994).
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