BETTY G. CAREY v. VECO, INC.

ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512

Juneau, Alaska 99811-5512

	BETTY G. CAREY, 

                                             Employee, 

                                                Applicant,

                                                   v. 

VECO, INC. / VALDEZ OIL SPILL,

                                             Employer,

                                              and 

SEABRIGHT INSURANCE CO.,

                                             Insurer,

                                                Defendants.
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DECISION AND ORDER

AWCB Case No.  198933971
AWCB Decision No.  10-0064
Filed with AWCB Juneau, Alaska

on March  31, 2010


Betty Carey’s (Employee) March 12, 2010 petition for a continuance of all legal proceedings in her claim was heard on the written record on March 24, 2010, in Juneau, Alaska.  Employee represented herself.  Attorney Nina Mitchell represented VECO, Inc., and its insurer (Employer).  As this was a hearing on the written record, there were no witnesses.  

Employee’s petition requested a “stay” of all proceedings, for several reasons, until she could be better prepared.  Employer, because its counsel had a family emergency, requested continuance of a March 22, 2010 prehearing conference.  The board reviewed the pleadings and correspondence concerning these requests.  On March 18, 2010, the board’s designated chair for this hearing wrote the parties a letter of even date, noting the parties’ agreement to continue the March 22, 2010 prehearing conference, and continued it.  The board also sought further argument, if desired, from Employee and asked for Employer’s position on continuing other proceedings pursuant to Employee’s request.  Employee responded by email on March 19, 2010, and Employer responded by letter and attached pleading on March 23, 2010.  The record closed when Employer’s response was received on March 23, 2010.


ISSUE

Employee’s case is set for hearing on preliminary issues on April 6, 2010, in Juneau, Alaska.  Employee contends she experienced a “lack of cooperation” with Division staff in respect to accessing her file.  She further contends she repeatedly must object to Employer’s actions as well as to what she calls “perceived interference” from Division staff.  She contends she is ill and needs a “stay” of all workers’ compensation proceedings in her case and seeks accommodation under the Americans with Disabilities Act.  Employee specifically asks for 90 days from March 12, 2010 to June 12, 2010, to complete discovery and otherwise prepare her case.  Lastly, Employee contends Employer also requested a stay in October 2009, which was never ruled upon.

Employer contends Employee’s request for continuance is based upon illness spanning more than 20 years.  Employer contends Employee continues to resist answering discovery regarding her medical records and believes the stay request actually is grounded in Employee’s inability or unwillingness to timely answer discovery or provide medical reports.  Employer further contends the board designee’s prehearing conference timeline for adjudicating Employee’s claims remains sound and should go forward.  Accordingly, Employer opposes and objects to Employee’s request for a continuance.

Shall all legal proceedings in this matter be continued pursuant to Employee’s March 12, 2010 request until June 12, 2010?


FINDINGS OF FACT 

A review of the relevant record establishes the following facts by a preponderance of the evidence:

1) Employee reported injury on or about July 18, 1989 while working on the Exxon Valdez oil spill cleanup in Prince William Sound.  Employee alleges toxic exposures while employed with Employer (Worker’s Compensation Claim, October 3, 2006).  

2) July 18, 1989 is the administrative date of injury assigned to this case by Board staff; other dates have been used on various pleadings; this decision shall refer to the administrative date assigned by Board staff (id.).  

3) The following is a brief summary of Employee’s general allegations and not intended to be an exhaustive factual finding: Employee hauled bags of oil-spill “waste” and avers at times various parts of her body were unprotected and exposed to toxic substances.  Among other things, Employee claims she manually cleaned oil spill equipment and contaminated booms with undiluted cleaning solvents.  At times, she worked in a non-ventilated supply area positioned close to a “decontamination process” and claims she inhaled “fumes,” “vapors,” “contaminated mists,” “contamination” from decomposed organic matter, and breathed “solvents and oil additives.”  Employee also reported exposure to fumes generated by a diesel engine with an exhaust situated close to a window in a room where Employee was working.  Employee may claim other work-related causes of her injury or illness.  Consequently, Employee claims “systemic” injuries including nervous system damage (id.).  

4) Specifically, Employee alleges work-related: Loss of intelligence and continuity of thinking, memory problems, systemic pain throughout her body, cancer, depression, cognitive impairments, weight gain, fear, loss of mobility and motion, loss or damage to reproductive organs, “pre-birth exposure” of her child to toxic materials, hormonal changes and glandular issues, muscular twitching and seizure-like activities, numbness and abnormal sensations, vision problems, tumors, cysts and abnormal lesions, premature infertility, bone problems, reduced lifespan and loss of quality of life, fatigue, tiredness and sleeplessness, sleep disturbances, scarring and disfigurement, psychological injuries, allergies and chemical sensitivities, collagen, vascular and connective tissue damage, blood abnormalities, heart and other major organ damage, medication dependency, and predisposition to other disease and illness (id. at 1, and attachment).  Employee may allege additional, work-related conditions or symptoms not included in this summary.

5) Employer and Employee stipulated to a change of venue from Anchorage to Juneau, based in part upon Employee’s need to be closer to the file maintained by the board on her reported injury.  The board approved the stipulation and ordered the venue change in Carey v. VECO, Inc., AWCB Decision No. 09-0148 (September 9, 2009).  The board found Juneau venue would better serve administrative economy, and the convenience of the parties and their witnesses. Venue in Juneau was found to afford a speedier remedy because it would rectify many of Employee’s earlier concerns and objections. The board found Employee resides in Juneau, Employer’s attorney resides in Seattle, and many of Employee’s physicians are in Juneau or points south (id. at 31).  

6) Since the venue changed, Employee expressed perceived difficulty working with Board staff in Juneau, and voiced various complications from illness that interferes with her hearing preparation (record).

7) Employee objects to the currently assigned Juneau Hearing Officer and Workers’ Compensation Officer, and has filed a petition requesting recusal of them both (record).
8) Employee alleged, among other things, materials filed with the board were lost, misplaced, altered, or were otherwise different from what she or Employer filed in her agency record. Consequently, Board staff in Juneau meticulously organized Employee’s file in chronological order, including multiple copies of pleadings filed by hand, fax, or e-mail in some instances, and Bate-stamped the entire record to assure continued organization.  The board’s file contains more than 7,000 pages of documents (record).

9) This effort took more time than originally estimated.  Consequently, Employee’s agency file was temporarily unavailable for review in the midst of this process (record).

10) Employee is not represented by an attorney and is not legally trained (record).

11) Employee alleges she is ill and needs more time to prepare for hearing on numerous preliminary issues, and on her case’s merits; she believes 90 days from March 12, 2010 will provide needed time to prepare notwithstanding illness (record).

12) Employer has not alleged or convincingly shown it would be significantly prejudiced by the requested continuance (record).

13) The board’s next regularly scheduled Juneau hearing date 90 or more days after April 6, 2010 is July 13, 2010 (hearing calendar).  

14) Currently, the Juneau board has two other proceedings scheduled for a total of 6.5 hours of hearing time on July 13, 2010 (Board calendaring system). 

15) The board considers Employee’s request for a “stay” to actually be a request for a “continuance” (record).

16) The parties did not object to the board deciding the continuance request on the written record (record).

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  

Sec. 23.30.110. Procedure on claims. . . .
. . .

(d)  At the hearing the claimant and the employer may each present evidence in respect to the claim and may be represented by any person authorized in writing for that purpose. . . .

Sec. 23.30.135.  Procedure before the board. 

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

8 AAC 45.074. Continuances and cancellations. . . .

 (b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when

. . . 

(I) the board determines that despite a party’s due diligence in completing discovery before requesting a hearing and despite a party’s good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence;

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; . . .

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted

. . . 

(B) by the board for good cause under (b)(1)(I)--(L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request.

(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section,

(1) the affidavit of readiness is inoperative for purposes of scheduling another haring;

(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and

(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070.
In Barlow v. Thompson, 221 P.3d 998, 1003-04 (Alaska 2009), the Court said in reference to a superior court judge’s citation to, and reliance upon, statutory authority in a decision, to which neither party had cited:

Barlow challenges Judge Joannides’s citation to AS 25.30.300 in the order denying Barlow’s motion to dismiss for lack of jurisdiction.  Barlow first argues that Thompson alone had the ‘responsibility to provide legal arguments’ opposing his motion to dismiss, that Thompson failed to do so, and that therefore any legal authority cited by the judge was insufficient to deny his motion.  He also argues that by citing the statute, the judge impermissibly acted as ‘lay counsel’ for Thompson.  Finally, he argues that the court’s citation to the statute shows that the judge was biased against him.

These arguments are without merit.  As Judge Joannides noted in her order denying Barlow’s motion to dismiss for lack of jurisdiction: ‘A court is entitled to cite to the Alaska Statutes in its decision.  The court recognizes that [Thompson] did not address [Barlow’s] jurisdictional objections by opposition (written).  Nonetheless a court must base its decision on the law.’  We agree.  And it was entirely appropriate for the court to cite a statute that controlled the disputed issue, even though the parties did not.  The parties had a full opportunity to brief the jurisdictional dispute.  Judge Joannides did not act impermissibly, and correctly and properly rejected Barlow’s motion to dismiss.

ANALYSIS

Shall all legal proceedings in this matter be continued pursuant to Employee’s March 12, 2010 request until June 12, 2010?

The law says the Act must be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers, and cases shall be decided on their merits.  The law further states rules to carry out the Act’s provisions should provide process and procedure as summary and simple as possible.  Here, Employee, not Employer, is requesting the continuance and thus necessarily understands any continuance will delay the resolution of her case to some extent.  “All legal proceedings” subject to continuance is interpreted to include prehearings and hearings.  As to Employer, if all legal proceedings are continued as Employee requests, there should not be a significant, increased cost to Employer during this period because there will be no prehearings or hearings.

Experience, judgment, observations, unique or peculiar facts of this case, and inferences drawn from all of the above illustrate Employee may need additional time to prepare her case on preliminary issues and on the merits given the nature of her reported injury and her expressed difficulties in dealing with agency staff, Employer’s representatives, and the temporary unavailability of her file while it was being organized and marked for identification.  Employee is not represented by an attorney or a non-attorney, and is not legally trained. The workers’ compensation system can be difficult to navigate even for experienced attorneys.  Furthermore, agency preparation and preservation of Employee’s file to protect its integrity necessarily prevented the parties’ access to Employee’s file for a brief time while the voluminous record was organized, indexed, and Bate-stamped.  

The law allows each party to present evidence in respect to the claim at hearing.  Experience, judgment, and observations show a party typically reviews the agency record to determine what evidence is in it, and what additional evidence needs to be provided at hearing.  Sometimes the file is reviewed repeatedly; especially if the file is extremely large, as in this case.  It is reasonable to allow Employee more time to review the now-organized file, given her reported illness and inability to review the file while it was being organized and indexed.  A continuance will allow Employee to better prepare for addressing her numerous, pending petitions and, ultimately more efficiently address the merits of her claim.

Employee specifically requests a 90-day continuance from March 12, 2010 to become better prepared, and Employer opposes that request.  The law provides two ways for a hearing to be continued: 1) at the discretion of the board or its designee without a party’s request, and 2) at the discretion of the board or its designee at a party’s request (8 AAC 45.070(a); 8 AAC 45.074).  If a continuance is considered only on the basis of a party’s request, the somewhat restrictive requirements to obtain a continuance apply (8 AAC 45.074).  However, to allow investigation, inquiry, or hearing in a manner to best ascertain the rights of the parties, common law or statutory rules of evidence or technical, formal rules of procedure do not apply.  Interpreting the Act and the administrative regulations to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers results in discretionary continuances pursuant to 8 AAC 45.070(a), not subject to all the restrictive requirements set forth in 8 AAC 45.074.

It would make little economic sense for Employer’s attorney to travel to Juneau simply to appear at a hearing so a continuance request could be considered and if granted, require her return to Seattle with little accomplished in the case.  Given the unusual circumstances in this case, including but not limited to the fact the file was not available for a brief period while it was being organized and marked for identification, Employee’s request for a continuance of the April 6, 2010 hearing for at least 90 days shall be granted.  The issues set for hearing on April 6, 2010 are continued to July 13, 2010.  In addition, review of rulings on Employee’s recusal petition shall be set as the first issue for resolution at the July 13, 2010 hearing.  The process for setting and preparation for a Second Independent Medical Evaluation (SIME) is specifically continued as well, as that process normally occurs at a prehearing conference.  

Employee may determine at some point during the continuance she has had adequate time to review the file and prepare for pre-hearing or hearing on one or more issues.  In that event, Employee may file a request for a prehearing conference in Juneau, specifying those discovery issues she is ready to have resolved at a pre-hearing conference, and those other preliminary issues she is ready to have set for hearing before the merits panel.  At that prehearing conference, the Juneau Hearing Officer at his discretion may decide pending discovery disputes including disputes regarding SIME procedures and the content of the SIME medical records binder, and may set various issues for hearing as the Juneau calendar of regularly-scheduled hearing dates permits.  For any additional hearing dates set, the Juneau hearing officer shall set a briefing schedule.  

Alternately, if Employee does not indicate readiness to proceed to hearing on any other pending discovery and preliminary issues before July 13, 2010, the Juneau hearing officer is directed to set a prehearing conference as soon as practical after July 13, 2010, resolve then-pending discovery disputes including disputes relating to the SIME process and content of the SIME medical records binders, set a hearing date on any other procedural issues ripe for a preliminary hearing, and set briefing deadlines for any preliminary hearing.  This preliminary hearing shall afford the parties the right to present evidence and witnesses, as necessary to address the issues.
CONCLUSIONS OF LAW

All prehearings and hearings in this matter shall be continued pursuant to Employee’s March 12, 2010 request, as set forth in this Decision and Order.


ORDER

1) The hearing currently set for April 6, 2010, is continued to July 13, 2010.

2) This matter shall trail two matters currently set for hearing on July 13, 2010; if the other two matters do not settle or otherwise come off the calendar, the issues set for hearing in this case on July 13 shall be heard on either July 13, 14 or 15, 2010, to trail the hearings set in the other two cases.
3) Hearing on the issue of recusal of hearing officer Briggs and workers’ compensation officer Gillespie shall be the first issue addressed at that proceeding.  

4)  All other prehearings in this matter shall be continued to June 12, 2010, pursuant to Employee’s March 12, 2010 request, in accordance with this decision.

Dated in Juneau, Alaska on March    , 2010.





ALASKA WORKERS' COMPENSATION BOARD






William Soule,






Designated Chairman






Mike Notar, Member






Robert C. Weel, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BETTY G. CAREY employee / claimant v. VECO, INC. / VALDEZ OIL SPILL, employer; SEABRIGHT INS. CO., insurer / defendants; Case No. 198933971; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on March    , 2010.






Lynda Gillespie, Clerk
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