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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ANDREW M. BRAVO, 

                                                   Employee, 

                                                     Applicant,
                                                   and 

JOHN SHANNON, D.C, 

                                                     Applicant,
                                                   v. 

NORTH STAR CONSTRUCTION EQUIPMENT INC.,

                                                  Employer,

                                                   and 

AMERICAN INTERSTATE INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200814278
AWCB Decision No.  10-0067
Filed with AWCB Fairbanks, Alaska

on April 7, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (Board) met on March 25, 2010, at Fairbanks, Alaska to hear Dr. Shannon’s claim for payment of medical benefits.  Dr. Shannon represented himself, and attorney Michael Budzinski represented the employer and insurer (“employer”).  The Board granted the parties a continuance in an oral order, and here memorializes that order.
ISSUE
The employer contends that continuing the hearing is warranted because the employee is pursuing a claim for a number of benefits, including medical benefits, and the employer has denied the compensability of the employee’s entire claim.  It contends the parties are in the process of developing the record; they anticipate requesting a possible second independent medical evaluation (“SIME”),
 and may settle the entire claim, including the specific medical benefit requested by Dr. Shannon.  Because the record is not yet fully developed, and because Dr. Shannon’s claim is intertwined with that of the employee, the employer contends the hearing on Dr. Shannon’s claim should be continued and pursued in coordination with that of the employee.  Dr. Shannon contends the employer was paying benefits at the time of his evaluation of the employee, and the controversion denying benefits was based on an employer’s medical evaluation (“EME”) some time after the services had been provided.  Dr. Shannon contends the employee was entitled to his evaluation at the time, and the employer should have provided the benefits.  Dr. Shannon contends his claim is independent of the employer’s current dispute with the employee over the compensability of the employee’s claim.

Should the Board continue the hearing on the merits of Dr. Shannon’s claim?  


FINDINGS OF FACT
Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The employee reported lacerating his head and straining his back, when compactor machine rolled over on a slope while he was working as a driver at the employer’s gold mine on September 5, 2008.
  The employee was taken to the Fairbanks Memorial Hospital Emergency Room, where Michael Burton, M.D., stitched and stapled the laceration.
  The employee came under the care of William Tewson, D.C., for persisting back symptoms, beginning December 11, 2010.
  Dr. Tewson provided conservative chiropractic care for his cervico-thoracic and lumbar symptoms.
  On or about April 27, 2009, the employee came under the chiropractic care of William McAfee, D.C.

2.
Dr. McAfee referred the employee for an MRI
 nerve conduction studies and by John Shannon, D.C., on June 18, 2009.
  Dr. Shannon diagnosed L4-5 and L5-S1 disc herniations.
 

3.
Dr. McAfee referred the employee to orthopedic surgeon David Witham, M.D., who evaluated the employee for the work accident on July 10, 2010, diagnosing a lumbar strain with disc bulge and recommending continuing conservative care, trunk strengthening, and work restrictions.
 

4.
The employer accepted liability for the employee’s injury, and provided medical benefits, temporary total disability (“TTD”) benefits, and PPI benefits.

5.
At the request of the employer, Orthopedist John Thompson, M.D., and neurologist Gerald Reimer, M.D., performed a medical evaluation
 of the employee on July 12, 2009.  Drs. Thompson and Reimer reported the employee suffered only a head laceration in the work accident, and that his back condition was not treated for several months and was unrelated related to the work injury.
  They found the employee was medically stable, without permanent impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment.

6.
The employer filed a Controversion Notice dated July 31, 2009, denying all benefits, based on the report of Drs. Thompson and Reimer.

7.
The employee filed a Workers’ Compensation Claim dated November 10, 2009, claiming TTD benefits and medical benefits.  The employer filed an Answer dated August 18, 2009, denying the employee’s claims.

8.
Dr. Shannon filed a Workers’ Compensation Claim dated November 10, 2009, claiming medical benefits, interest, and penalty.
  The employer filed an Answer dated February 26, 2010, denying Dr. Shannon’s claim.

9.
Dr. Shannon filed an Affidavit of Readiness for Hearing dated December 29, 2009, requesting a hearing on his claim.
  In a prehearing conference on January 11, 2010, Dr. Shannon’s claim was set for hearing on March 25, 2010.
  

10.
In the hearing on March 25, 2010, the employer requested a continuance to hear Dr. Shannon’s claim with that of the employee, for the reasons cited in the description of the employer’s contentions above.  Dr. Shannon opposed the continuance for the reasons cited in his contentions.  The parties agreed to the following discovery:  Attorney Bredesen would determine when the employer’s adjuster received Dr. Shannon’s medical report and bill, and he would determine whether an earlier MRI in this case has been paid.  The Board issued an oral order, continuing the hearing as discussed below, approving the discovery agreements, and preserving Dr. Shannon’s Affidavit of Readiness.  The Board agreed to have its Chair hold a prehearing conference, if either party requests a modification of the procedural terms of this continuance.  That order is memorialized in this decision.

PRINCIPLES OF LAW

AS 23.30.005(h) provides in pertinent part, 
…Process and procedure under this chapter shall be as summary and simple as possible.  
AS 23.30.110(h) provides:

The filing of a hearing request under (c) of this section [an “Affidavit of Readiness for Hearing”] suspends the running of the two-year time period specified in (c) of this section.  However, if the employee subsequently requests a continuance of the hearing and the request is approved by the board, the granting of the request renders the request for hearing inoperative, and the two-year time period specified in (c) of this section continues to run again from the date of the board’s notice to the  to the employee of the board’s granting of the continuance and its effect.  If the employee fails to again request a hearing before the conclusion of the two-year time period of (c) of this section, the claim is denied.
 

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.050(f) STIPULATIONS provides, in part:

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

8 AAC 45.065 provides, in part:

(a)
. . . . At the prehearing, the board or designee will exercise discretion in making determinations on


(1)
identifying and simplifying the issues . . . .


(8)
consolidating two or more cases, even if a petititon for consolidation has not been filed . . . .

 (c)
After the prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made between the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

8 AAC 45.070(a) provides, in part:

Hearings shall be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 

   8 AAC 45.074(b) provides in relevant part:

Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when

. . .


(J)  the board determines at a scheduled hearing that, due to surprise, excusable neglect, or to the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing.

. . . or


(L)  the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

ANALYSIS
In response to the parties’ request, the Board panel considered the record of this case, including the hearing testimony, and the current pleadings.  The best evidence available indicates the employee’s underlying claim for benefits is still in the process of developing the record for a hearing on the compensability of the claim.  The record also lacks evidence concerning the employer’s receipt of Dr. Shannon’s report and his bill for payment of the claimed evaluation.
  The Board must proceed in accord with the mandate of AS 23.30.135(a) and AS 23.30.155(h) to take such action and follow such procedures as will “best ascertain the rights of the parties” and “properly protect the rights of the parties.” Because the record is not fully developed, the Board finds additional evidence and argument are necessary to complete a hearing on Dr. Shannon’s claim.  Based on the parties’ stipulation for certain discovery, the Board finds approval of that discovery will best determine and protect the rights of the parties.  Based on the limited evidence available, the Board finds the parties’ rights and interests will be best determined and protected by continuing the instant hearing and consolidating the hearings on the employee’s and Dr. Shannon’s claims.
   Nevertheless, the Board recognizes that Dr. Shannon’s claim may have an at least partially independent basis for being heard than the employee’s.  The Board notes AS 23.30.110(h) preserves Dr. Shannon’s Affidavit of Readiness, and will consider in a prehearing conference, if requested, any disputes that may arise concerning the issues and scheduling of hearings.

CONCLUSION OF LAW

Under 8 AAC 45.074(b)(1)(J)&(L), there is good cause to continue the hearing, and to consolidate the hearing on Dr. Shannon’s claim with the employee’s, in accord with 8 AAC 45.065(a)(8).  Dr. Shannon’s Affidavit of Readiness for Hearing is preserved and effective under AS 23.30.110(h).  The parties have stipulated to discovery, and the Board approves this stipulation under 8 AAC 45.050(f).  The parties may request a prehearing conference with the Board panel chair to consider modification of the procedural aspects of this matter under 8 AAC 45.065.

ORDER
1.
The hearing is continued under 8 AAC 45.074(b)(1)(J)&(L).

2.
The hearing on Dr. Shannon’s claim is consolidated with that of the employee, in accord with 8 AAC 45.065(a)(8).  

3.
Dr. Shannon’s Affidavit of Readiness for Hearing is preserved and effective under AS 23.30.110(h).  

4.
The parties shall produce the stipulated discovery, 8 AAC 45.050(f).  

5.
The Board retains jurisdiction for a prehearing conference, in accord with the terms of this decision, to consider modification of the procedural aspects of this matter under 8 AAC 45.065.


Dated at Fairbanks, Alaska this     day of April, 2010.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters, Designated Chairman







____________________________                                






Debra G. Norum, Member







____________________________                                






Jeff Bizzarro, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW
Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ANDREW M. BRAVO employee / applicant; v. NORTH STAR CONSTRUCTION EQUIPMENT INC, employer; AMERICAN INTERSTATE INSURANCE CO., insurer / defendants; Case No. 200814278; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April    , 2010.






Maureen I. Johnson, Admin Clerk II
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� Under AS § 23.30.095(k).


� In Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003), the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act, AS 44.62.460(e).


� Reports of Occupational Injury or Illness, dated September 5, 2008, and September 8, 2008.


� Dr. Burton medical report, September 5, 2008.


� Dr. Tewson chart notes and medical reports, December 11, 2008 through April 15, 2009.


� Dr. Tewson medical report, December 17, 2008.


� Dr. McAfee medical reports, April 27, 2009 through July 29, 2009.


� Magnetic resonance imaging study .


� Dr. Shannon medical report  June 18, 2009.


� Id.


� Dr. Witham medical report, July 10, 2009.


� Compensation Report, June 24, 2009.


� AS § 23.30.095(e).


� Drs Thompson and Reimer EME report, July 21, 2009.


� Id.


� Controversion Notice, July 31, 2009.


� Answer, filed March 1, 2010.


� Workers’ Compensation Claim, filed November 12, 2009.


� Answer, filed March 1, 2010.


� Affidavit of Readiness for hearing, December 29, 2009.


� Prehearing Conference Summary, January 11, 2010.


� See 8 AAC 45.082(d).


� See procedure at 8 AAC 45.050(b)(5)-(7).
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