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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JAMA M. ABDULLAH, 

                                                  Employee, 
                                                     Applicant,

                                                   v. 

WESTWARD SEAFOODS, INC.,

                                                  Employer,

                                                   and 

ACE INDEMNITY INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	INTERLOCUTORY 
DECISION AND ORDER

AWCB Case No.  200704233
AWCB Decision No.  10-0069
Filed with AWCB Anchorage, Alaska

on April   19, 2010


On June 10, 2009, Westward Seafoods, Inc.’s (Employer) December 9, 2008 petition for modification of the October 30, 2008 Reemployment Benefits Administrator Designee’s (RBA-Designee) eligibility determination and a reimbursement order for recoupment of an overpayment was heard in Anchorage, Alaska.  Jama Abdullah (Employee), appeared telephonically, represented himself and was the only witness for either party.  Attorney Michelle Meshke represented the employer and carrier (Employer).  Said Elmi, a Somali interpreter, provided interpretation.  The record closed at the hearing’s conclusion on June 10, 2009.

On December 23, 2009, Decision and Order (D & O) 09-0203 issued (Abdullah I).  Abdullah I determined there may be a medical dispute or “gap” in the medical evidence concerning a permanent partial impairment (PPI) rating, and the dispute or gap would be relevant to Employer’s petition as it would affect Employee’s right to rehabilitation benefits and Employer’s obligation to pay for those benefits.  Abdullah I found based upon a review of the medical records and the American Medical Association (AMA) Guides to the Evaluation of Permanent Impairment, 6th Edition (Guides) it was unclear whether Employer’s medical evaluator (EME) Paul Reiss, M.D., properly rated Employee with initially either 4% or on revision 0% PPI.  As Dr. Reiss was hired as an expert consultant, Abdullah I determined his initial error raised concerns over either rating’s accuracy.  Employee’s physician Jonathan Franklin, M.D., initially predicted Employee would have a ratable PPI at the time of medical stability; however, based upon his refusal to rate pursuant to the AMA Guides, he did not conduct or compute an actual numerical rating.  Dr. Franklin at that time had not expressly withdrawn his prediction Employee would suffer a ratable PPI at the time of medical stability, which is the prediction required to avoid a finding of ineligibility for rehabilitation benefits under AS 23.30.041(f).  Dr. Franklin did not concur with Dr. Reiss’ revised 0% rating and said he had “no opinion” about Employee’s PPI rating.  

Accordingly, Abdullah I raised the issue of a second independent medical evaluation (SIME) pursuant to AS 23.30.095(k) on its own motion and gave the parties an opportunity to either stipulate to an SIME, or bring the issue back for decision.  Jurisdiction over Employer’s petition for modification of the RBA Designee’s October 30, 2008 eligibility determination for rehabilitation and reemployment benefits and request to recoup any PPI benefit overpayment was retained and reserved.  Following Abdullah I, Employee requested an SIME and Employer objected.  Consequently, the parties did not stipulate to an SIME and the issue was set for hearing.

On March 23, 2010, Employee’s request for an SIME was heard in Anchorage, Alaska.  Jama Abdullah (Employee), appeared telephonically, represented himself and was the only witness for either party.  Attorney Michelle Meshke represented the employer and carrier (Employer).  Mohammed Shire, a Somali interpreter, appeared telephonically and provided interpretation.  Employee testified he had documents showing a 20% PPI rating.  These documents did not readily appear in the file; consequently, the record remained open until March 30, 2010 for Employee to file and serve copies of any 20% PPI rating.  The record closed on March 30, 2010, when Employee’s opportunity to provide additional PPI rating records expired.

ISSUE

Employee contends he needs an SIME and another PPI evaluation because he still has pain and swelling in his shoulder and needs more medical care.  He maintains he has either a medical report from a physician or a letter from Employer’s attorney stating he has a 20% PPI rating.  Employee contends this document was filed and served, but in any case he agreed to file and serve copies of any 20% PPI rating by March 30, 2010.  Accordingly, Employee wants an SIME.

Employer contends facts changed since Abdullah I.   Employer contends Dr. Franklin referred Employee to William Thieme, M.D., for a PPI rating, and Dr. Thieme provided a 0% PPI rating;  Dr. Franklin deferred to Dr. Thieme’s 0% rating and withdrew his previous prediction Employee would have a ratable PPI upon reaching medical stability.  Employer contends EME Dr. Reiss ultimately provided a 0% PPI rating too.  Thus, inasmuch as Dr. Franklin is Employee’s attending physician, and he now agrees with Dr. Reiss’ 0% PPI rating, Employer contends all PPI ratings in the record show Employee has 0% PPI in respect to his work-related injury.  Consequently, Employer contends there is no medical dispute between Employee’s attending physician and any EME, there is no gap in medical evidence and no SIME is warranted.

Shall an SIME be ordered?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On January 22, 2007, while working for Employer, Employee slipped on snow covered stairs, hit a handrail and injured his right shoulder (Report of Occupational Injury and Illness, February 16, 2007).

2) On February 28, 2007, a magnetic resonance imaging (MRI) scan of Employee’s right shoulder revealed a small tear in the distal supraspinatus tendon (MRI Report, Radiology Consultation; Physician’s Report, Thomas Vasileff, M.D., (orthopedic), February 28, 2007).

3) On March 8 and April 9, 2007, Employee saw Jonathon Franklin, M.D., (orthopedic) for conservative treatment (Chart Notes, Dr. Franklin, Seattle Orthopedic Center, March 8 and April 9, 2007).

4) In April 2007, Employee had not progressed with conservative treatment.  Dr. Franklin’s impression was tendinitis or a partial thickness rotator cuff tear of the right shoulder with impingement syndrome (Chart Notes, Dr. Franklin, Seattle Orthopedic Center, April 9 and April 23, 2007).

5) On August 23, 2007, when Employee had still not improved, Paul Reiss, M.D., (orthopedic) performed an employer’s medical evaluation (EME) (EME Report, Dr. Reiss, Objective Medical Assessments Corporation (OMAC), August 23, 2007).

6) Dr. Reiss found equivocal MRI findings showing changes at the insertion of the supraspinatus without a definite full-thickness rotator cuff tear, and diagnosed degenerative arthritis predating and unrelated to the January 22, 2007 work injury, a shoulder contusion documented with edema in the deltoid on the MRI, and impingement syndrome, related to the work injury of January 22, 2007.  There was no diagnosis of “tendonitis.”  Dr. Reiss recommended arthroscopic evaluation of the shoulder, indicating the work injury was the substantial cause of Employee’s need for medical care (id. at 6-8).

7) In September 2007, Dr. Franklin performed arthroscopic surgery; the postoperative diagnosis was right shoulder impingement with superior labral tear; a rotator cuff tear was not found (Operative Report, Dr. Franklin, Seattle Orthopedic Center, September 14, 2007).

8) On April 29, 2008, Dr. Reiss performed another EME, diagnosed (1) “contusion right shoulder,” injury related; (2) degenerative arthritis in the acromioclavicular joint, unrelated to the injury; and (3) “impingement syndrome” also injury related.  “Tendonitis” was not one of the listed diagnoses.  He found Employee medically stable and using the American Medical Association (AMA) Guides, 6th Edition, gave Employee a 4% “upper extremity” impairment rating, relying upon “the shoulder regional grid, diagnosis of tendonitis,” noting a “class 1 modified to a B,” which he said equals a 4% impairment “according to Table 15-10 on page 410” (EME Report, Dr. Reiss, April 29, 2008).

9) On May 20, 2008, Dr. Franklin predicted Employee would have a PPI rating when he reached medical stability (signature page, Frontier Case Management, May 20, 2009; see also Dr. Franklin’s Reply to Rehabilitation Specialist’s Inquiry, May 14, 2008; State of Washington – Department of Labor & Industries Claims Section Form, Dr. Franklin, May 22, 2008; see also similar forms, July 3, 2009, October 23, 2008).

10) On July 8, 2008, Employer wrote Dr. Franklin regarding Dr. Reiss’s April 29, 2008 EME Report to note Dr. Reiss’ finding Employee reached medical stability, required no further medical care and rated Employee at “4% whole person impairment.”  Dr. Franklin concurred with Dr. Reiss’s findings and recommendations in their entirety (reply, Dr. Franklin, to letter from Lori McEahern, July 17, 2008).

11) In a November 10, 2008 letter, Employer reviewed the report, reviewed how a shoulder PPI rating should be performed, and requested clarification from Dr. Reiss of his PPI rating (letter November 10, 2008; see also Exhibit L, Employer’s Hearing Brief Regarding SIME).

12) In a November 13, 2008 supplemental report, Dr. Reiss provided clarification.  He again diagnosed: (1) contusion, right shoulder, related; (2) degenerative arthritis, acromioclavicular joint, preexisting, unrelated and not “lit up”; and (3) impingement syndrome, related to the injury, fixed and stable.  However, later in the report, Dr. Reiss stated Employee “has a diagnosis of tendinitis,” which he said “can be described under contusion of the right shoulder with subsequent impingement.”  Dr. Reiss then stated Employee is best described as Class 0 without significant objective abnormal findings (EME Supplemental Report, Dr. Reiss, OMAC, November 13, 2008; Affidavit of Michelle Meshke, December 9, 2008).  

13) In his November 13, 2008 letter, Dr. Reiss apologized for his initial error, and given the “class” in which he now placed Employee, provided a new PPI rating of “0%” since Class 0 provides for no impairment rating (EME Supplemental Report, Dr. Reiss, OMAC, November 13, 2008; Affidavit of Michelle Meshke, December 9, 2008; see also AMA Guides, 6th Edition, Table 15-5, page 402). 

14) On January 20, 2009, Employer wrote Dr. Franklin seeking his opinion of Employee’s PPI rating, given Dr. Reiss’ revised report.  Employer indicated Dr. Franklin had previously agreed with Dr. Reiss’ “4% whole person impairment rating” but Dr. Reiss had erred.  Employer gave several choices to which Dr. Franklin could ascribe his opinion.  Dr. Franklin stated he does not conduct rating examinations, never rated Employee, and said “I do not express an opinion as to Mr. Abdullah’s permanent impairment rating” (Dr. Franklin’s Reply to Employer’s January 20, 2009 Inquiries, January 22, 2009).

15) On December 23, 2009, Abdullah I (D & O No. 09-0203 (December 23, 2009)) issued and raised the SIME issue on its own motion (Abdullah I).

16) On January 6, 2010, Employer asked Dr. Franklin to refer Employee to a physician who would perform a PPI rating (letter, January 6, 2010).

17) Dr. Franklin referred Employee to Dr. Thieme (orthopedic) (id.; see hand-written notation; see also Exhibit P to Employer’s Hearing Brief Regarding SIME).

18) On February 1, 2010, Dr. Thieme reported his examination of Employee’s right shoulder, opined he was medically stable, no further treatment was necessary, and “there is no objective evidence of any permanent impairment of the right upper extremity as a consequence of the work-related injury” (Dr. Thieme’s report, February 1, 2010; see also Exhibit R to Employer’s Hearing Brief Regarding SIME). 

19) On March 3, 2010, the parties attended a prehearing conference.  The only issue set for hearing on March 23, 2010 was Employee’s request for an SIME (Prehearing Conference Summary, March 3, 2010).

20) On March 4, 2010, Employer sent Dr. Reiss’ two, prior EME reports and Dr. Thieme’s PPI rating report to Dr. Franklin for review and comment (letter, March 4, 2010).  Dr. Franklin checked two “yes” boxes, which asked if he withdrew his previous prediction Employee would have a ratable PPI upon medical stability, and if he deferred to Dr. Thieme’s PPI rating (id.; signed and dated March 16, 2010).

21) On March 23, 2010 at hearing, Employee testified his records indicated a 20% PPI rating, and said he would file and serve these documents by March 30, 2010 (Abdullah).

22) On March 23, 2010 at hearing, Employee testified he still has shoulder pain, swelling, needs medical care and wants an SIME (id.).

23) The hearing record remained open until March 30, 2010, for Employee to file and serve any additional documents showing a 20% PPI rating (record).

24) The record contains no 20% PPI rating and reflects no additional PPI rating reports filed by Employee since March 23, 2010 (record). 

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

Sec. 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . the amount and efficacy of the continuance of or necessity of treatment . . . between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Regulation 8 AAC 45.090(b) provides for orders requiring an employer to pay for an employee’s examination pursuant to §095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a) and §155(h), wide discretion exists under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it (id. at 5).

Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to §095(k) may be ordered when there is a medical dispute, or under §110(g) when there is a significant gap in the medical or scientific evidence.  

Sec. 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Sec. 23.30.190.  Compensation for permanent partial impairment; rating guides. (a) In case of impairment partial in character but permanent in quality . . . the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment the particular body part, system, or function converted to the percentage of impairment of the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment. . . . 

A PPI rating is generally provided by a physician, and must be performed in conformance with a medical treatise, the AMA Guides.  The Court accepted the board’s advice to a claimant stating there “is certainly no prohibition barring the employee to seek a referral from an attending physician to a physician who may provide a rating with a different result than that of” an EME physician.  Griffiths v. Andy’s Body & Frame, 165 P.3d 619, 621 (Alaska 2007).  The Griffiths board held the employee was free to seek a rating from his own treating physician and could move to modify a Board ruling denying him benefits based upon a 0% rating attributed to an EME opinion (id. at 624).

The board found an employee is entitled to a PPI rating paid for by the employer and is due PPI benefits based upon that rating, if the board accepts it.  Johnson v. Custom Interiors by Day, AWCB Decision No. 07-0005 (January 8, 2007).  See also Taylor v. Unisea, Inc., AWCB Decision No. 02-0110 (June 19, 2002).  “We find the cost of the PPI rating . . .  is a medical cost, and should be paid by the employer.”  Nunn v. Lowe’s Co., AWCB Decision No. 08-0241 (December 8, 2008).  The injured employee is entitled to a PPI rating from his own physician, or from someone to whom his physician refers him (id.).

8 AAC 45.070.  Hearings. . . . 
. . .
(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing. . . .
The Alaska Supreme Court held the board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board has discretion to raise questions sua sponte with sufficient notice to the parties.  Summers v. Korobkin Constr., 814 P.2d 1369, 1372 n. 6 (Alaska 1991).  But, absent findings of “unusual and extenuating circumstances,” the board is limited to deciding the issues delineated in the prehearing conference.  When such “unusual and extenuating circumstances” require the board to address other issues, sufficient notice must be given to the parties the board will address these issues.  Alcan Electric, Inc. v. Hope, AWCAC Decision No. 112, at 5 (July 1, 2009).

ANALYSIS

Shall an SIME be ordered?

The only issue raised at the last, controlling prehearing for decision here is Employee’s request for an SIME.  The law says an SIME may be required if certain factors are met, beginning with a medical dispute between Employee’s attending physician and the EME, or a “gap” in the relevant medical evidence.  Looking first to see if a medical dispute between Employee’s attending physician and the EME, or a “gap” in the medical evidence, exists, the facts show:

Employee’s attending physician Dr. Franklin referred Employee to Dr. Thieme.  Dr. Thieme opined Employee had no objective evidence of a PPI rating, according to the Guides, 6th Edition.  “No” PPI is the same as 0% PPI.  Dr. Franklin, subsequently, expressly withdrew his prior prediction Employee would suffer a ratable PPI at the time of medical stability.  He also deferred to Dr. Thieme’s 0% PPI rating.  Dr. Reiss’ revised PPI rating report also says Employee has 0% PPI attributable to this injury.  Lastly, there is no documentary evidence supporting Employee’s claim he also has a 20% PPI rating provided by any of these doctors, or any other physician.  

Consequently, there is currently neither a medical dispute between Employee’s attending physician and the EME, nor any “gap” in medical evidence concerning PPI in this case.  There are currently two PPI ratings, each is 0%, and the attending physician defers to the latest 0% rating.  Since there is no current dispute or gap in the PPI evidence, the next two parts of the standard SIME analysis are unnecessary.  The facts and the law do not provide a basis to order an SIME at this time.

CONCLUSIONS OF LAW

An SIME shall not be ordered at this time.

ORDER

1) Employee’s request for an SIME is denied at this time; jurisdiction over this issue is retained and reserved.
2) Jurisdiction over Employer’s petition for modification of the RBA Designee’s October 30, 2008 eligibility determination for rehabilitation and reemployment benefits and request to recoup any PPI benefit overpayment is retained and reserved.

Dated in Anchorage, Alaska, on April  19, 2010.






ALASKA WORKERS’ COMPENSATION BOARD






William Soule, Designated Chair






Patricia Vollendorf, Member






RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JAMA M. ABDULLAH Employee / applicant; v. WESTWARD SEAFOODS, INC., Employer; ACE AMERICAN INSURANCE COMPANY, insurer / defendants; Case No. 200704233; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on April 19, 2010.
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