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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TIM C. BURCH, 

                              Employee, 

                                      Respondent 

                                                    v. 

ALASKA FRESH SEAFOODS, INC.,

                               Employer,

                                                   and 

ZURICH AMERICAN INSURANCE

COMPANY,    

                                Insurer,

                                       Petitioners.                        

______________________________________        
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	INTERLOCUTORY 

DECISION AND ORDER 

AWCB Case No.  199507644

AWCB Decision No.  10-0070
Filed with AWCB Anchorage, Alaska

on  April 20, 2010


On March 24, 2010, the Alaska Workers’ Compensation Board (“Board”) heard Alaska Fresh Seafoods, Inc., and Zurich American Insurance Company’s (“Employer”) Petition to Recuse Linda M. Cerro as hearing officer in this case.  Attorney Michelle Meschke represented the Employer.  Attorney Tim MacMillan represented Mr. Burch.  Mr. Burch (“Employee”) participated telephonically from his home in Arizona.  After considering Employer’s arguments for disqualification, the lay panel members took the matter under advisement.  The record closed at the hearing’s conclusion on March 24, 2010.  On March 26, 2010, Employer filed a Notice of Supplemental Authority.  The lay panel members met again on March 30, 2010, and re-opened the record to consider the supplemental authority.  The record closed on March 30, 2010.


ISSUE
Employer contends the hearing officer demonstrated bias against the employer and in favor of the employee, and a fair and impartial hearing cannot be accorded Employer in this case.  Alternatively, Employer contends the hearing officer created an “appearance of partiality” and should be disqualified for this reason.  Employee counters Employer’s allegations of misconduct are misplaced; Employer has not identified objective facts evidencing bias, prejudgment or an appearance of impropriety; Employer has failed to satisfy the standards set out in Alascom v. Orchitt, 161 P.3 1232 (Alaska 2007); and the hearing officer should not be recused.

Should the hearing officer chairing this panel of the Board be disqualified from hearing this case? 

FINDINGS OF FACT

The following findings of fact are established by a preponderance of the evidence:


1)
The facts found in the previous decisions, Tim C. Burch v. Alaska Fresh Seafoods, Inc., AWCB Decision No. 08-0211 (November 12, 2008)(Burch I) and Tim C. Burch v. Alaska Fresh Seafoods, Inc., AWCB Decision No. 08-0243 (December 11, 2008)(Burch II) are incorporated herein by reference.  Only those facts pertinent to recusal of this panel’s designated chair are summarized here.

2)
Employee was injured in 1995, resulting, in 1997, in a debilitating arachnoiditis.  Compensability of the injury was accepted.  On August 15, 1997, Employee began receiving temporary total disability benefits (“TTD”) at the rate of $575.58 per week. (Compensation Report).    He would successively receive permanent partial impairment benefits (“PPI”), 
AS 23.30.041k stipend benefits (“ ‘041k’ or ‘reemployment’ ” benefits), and in November, 2003, began receiving benefits for permanent total disability (“PTD”).

3)
On February 14, 2008, Employer filed a Petition seeking an order allowing it to take an offset from its benefit payments pursuant to AS 23.30.225, for social security disability benefits (“SSDB”) employee was receiving.  Employer’s petition requested the offset be applied retroactively to February, 1998, and sought to recoup any overpayment a retroactive application of an offset would create, by withholding an additional 20% of Employee’s ongoing weekly benefit pursuant to AS 23.30.155. (Employer’s Petition and Memorandum in Support of Petition for Social Security Offset, February 13, 2008).   On June 18, 2008, Employer filed its Affidavit of Readiness for Hearing.

4)
On October 14, 2008, Employer’s petition for offset and recoupment was heard.  Employee appeared telephonically from his home in Arizona.  He was unrepresented.  Employer calculated the offset to which it believed it was entitled at $202.53 per week.  If applied  retroactively to February 1998, a period of ten years or approximately 520 weeks, Employer contended this would create an overpayment, which it would recover through an additional 20% reduction from the lower compensation rate resulting from the offset. (T. 16-18).  Previous Board decisions do not permit offsets from an injured worker’s reemployment benefits, and though Board decisions are non-binding and the Alaska Workers’ Compensation Appeals Commission (“Commission”) has not yet ruled on the issue, given its belief it might take 29 years for it to recoup an offset applied 10 years retroactively, Employer expressed it would be satisfied with an order granting a retroactive offset to November, 2003, when Employee  began receiving PTD benefits.  (T. 18-19, 21).  Nevertheless, later in the hearing, Employer asked for a ruling on its request for a ten year retroactive offset and recoupment, thereby preserving that claim. (T. 30). The record was held open to allow the Employer to file the required computation sheet, which was received on October 16, 2008.  The record closed when the Board next met on October 21, 2008.

5)
On November 12, 2008, the Board issued Burch I, granting Employer’s petition for a social security offset, at the rate of $148.42 per week, prospectively from February 14, 2008, the date Employer filed its petition.  The Board retained jurisdiction to consider Employer’s claim for an offset retroactive to an earlier date, after Employer submitted additional documents from the Social Security Administration (“SSA”) required by 8 AAC 45.225(b).  

6)
On November 25, 2008, Employer filed a Petition for Reconsideration on the written record.  Employee did not file a response.  Reconsideration was denied, but on its own motion, the Board granted reconsideration on the sole issue of whether and why a retroactive application of the offset under AS 23.30.225(b) conformed to the purposes of the Alaska Workers’ Compensation Act (“Act”), and to the legislative intent behind AS 23.30.225.  The parties were granted until January 16, 2009, to provide written argument, and were directed to include in their briefing an analysis of the legislative and administrative history surrounding the relevant statutes.  The Board noted it would address the employer’s outstanding request for retroactive application of the offset at such time as the employer was prepared with the necessary evidence to support its claim.  (Burch II at 14.)  
7)
On January 16, 2009, Employer filed a Supplemental Hearing Brief.  Employee did not file a response.   Employer asserted it entirely “withd[rew] its petition to recoup overpayment …until such time as that issue becomes ripe” at the October 14, 2008 hearing. (Employer’s Supplemental Hearing Brief, January 16, 2009, at 2).  Employer conceded its initial request for both an offset and a recoupment of past benefits was premature, its request for recoupment would not be ripe until it received further documentation from the SSA and submitted it to the Board with a new petition, it was not yet prepared to do so, and would address the issues for which the Board sought clarification at the time it filed a new petition.  (Id. at 4.) 

8)
On March 9, 2009, Employer filed a petition for application of the offset “beginning 01/01/07,” and seeking to recoup the overpayment created by a 13 month retroactive application of an offset.  At a May 29, 2009, prehearing conference, the first prehearing conference held in this 12 year old case, the matter was set for a August 6, 2009, hearing, with deadlines for filing Hearing Briefs and Witness Lists.  Although Employee attended the prehearing conference telephonically, only a calendaring function took place.  The unrepresented employee received no information from the Workers’ Compensation Officer pertaining to his rights and responsibilities, or procedures before the Board, nor was he directed to the Division’s website. (Prehearing Conference Summary, May 29, 2009).   The Board’s file contains no evidence the employee was ever informed of his rights or how to pursue them by a Workers’ Compensation Officer or Technician.  (Record).  

9)
On July 30, 2009, Employer submitted its Hearing Brief and Witness List, listing Yvette Delaquito, of Northern Adjusters, Inc., as a witness.  Employee, still unrepresented, filed neither Hearing Brief nor Witness List.

10)
Employer’s Brief reiterated it “is now seeking an offset only to 1/1/07.”  (Employer’s Hearing Brief, July 30, 2009, at 4).  It attached to its Brief several Exhibits. Employer’s Exhibit D, its most recent Compensation Report dated February 18, 2009, listed the different categories and amounts of Workers’ Compensation benefits it has paid Employee since its first payment on August 12, 1997, of TTD at the rate of $575.58 per week.  From October 22, 1997 through January 11, 1998, Employer paid Employee PPI at the same rate.  This was followed by “041k” benefits from January 12, 1998 through November 6, 2003, at $431.68 per week; then by permanent total disability benefits (“PTD”) at $521.47 from November 7, 2003, with slight upward adjustments to $538.74 per week beginning January 1, 2008; and finally at the rate of $390.32 per week, after Employer began taking the offset granted in Burch I. The Compensation Report contained in Exhibit D also asserted the weekly offset granted in Burch I, $148.42, was incorrect, and should have been $161.08 per week.  This figure differed from Employer’s original contention it was entitled to an offset of $202.53 per week. 

11)
On August 6, 2009, the hearing convened.  Employee was unrepresented and appeared telephonically.  The claims adjuster noted on Employer’s Witness List did not appear to testify.  In addition to the hearing officer, the hearing panel was comprised of Patricia Vollendorf, Member from Labor, and Robert Weel, Member from Industry.  A transcript of both the October 14, 2008, and August 6, 2009, hearings was filed by Employer with the instant petition to recuse the hearing officer.  Employer’s transcription omitted approximately six minutes of dialogue between minutes 48 and 55 of the hearing.  Had the recording been transcribed in its entirety, the omitted pages would appear beginning at transcript page 101.  A transcript of the six minute gap in the Employer’s transcription was provided by the Board to the parties and is contained in the record.  References to the omitted portion of the transcript are designated “T. Gap 48:52- 54:01.”  The transcript speaks for itself. 

12)
The hearing officer chairing the hearing noted the issue to be heard was Employer’s March 18, 2009 petition for retroactive application of a social security offset to January 1, 2007.  Counsel for Employer (“Employer”) agreed this was the issue, and added the hearing was intended to also address its request for recoupment of an overpayment created by a retroactive application of the offset to January 1, 2007.  (T. 74.)

13)
When asked if he understood the nature of the proceedings, Employee stated, “I kind of know what we’re talking about, but I thought that we figured that out last time we talked a couple years ago or a year ago.”  (T. 75.)  He was referring to the hearing in October, 2008.  The Chair explained to the Employee the original petition was for a retroactive application of the offset to 1998, which Employer first revised at the October, 2008 hearing to a retroactive application to November, 2003.  Employer confirmed the Chair’s representation to Employee.  (T. 75.)  The Chair explained to the Employee the Employer had again revised its request for retroactive application of the offset, and was now seeking an offset to only January 1, 2007.  Again, Employer confirmed the Chair’s representation to Employee.  ( Id.)  For clarification, the Chair asked counsel if the Employer was now waiving its prior claims for offset to dates earlier than January 1, 2007.  Counsel responded she did not have authority to waive any earlier claims, but since she did not believe she could retrieve any more of the necessary documentation from the SSA, “I want to put this to bed, let Mr. Burch go off with his life and – you know, and see if we can just move forward from here.”  (T. 76.)  Questioned further by Board member Weel on the extent of the offset Employer was now seeking, Employer reiterated “[W]e already have [an award granting an offset] from February of ’08 forward, so I’m looking for an additional 13 months past that to January ’07.”  (T. 76.)

14)
Employer acknowledged that with an additional 20% offset for recoupment of any overpayment of PTD which retroactive application would create, Employee’s weekly benefit would be reduced from the $390.00 per week he had been receiving since Employer implemented the offset granted in October, 2008, to approximately $312.00 per week.  (T. 90-91.)  Employer argued since it now had evidence SSA had, in January 2007, stopped taking an offset from Employee’s SSDB for his receipt of workers’ compensation benefits, Employer was now entitled to take the offset back to January 1, 2007, 13 months longer than the offset it had previously been awarded.  Employer argued without it being granted an offset retroactive to January 2007, Employee had been “overpaid,” and had received a “windfall.”  (T. 91-92.)  Employer asserted it had overpaid Employee $17,763.43 from January 1, 2007.  (Employer’s Hearing Brief Exhibit D; Exhibit H; T. 91-92).  

15)
In response to Employer’s representations, the Chair asked questions concerning Employer’s Exhibit D, the Compensation Report listing the categories of payments, amounts of weekly compensation payments and dates of payment made to Employee.  Employer acknowledged the original adjusting firm in the case, Fremont Insurance, went bankrupt at some point, although claims managers from Fremont were still handling the claim as late as 2002.  (T. 91-94.) In response to questions from the Chair and panel member Vollendorf, Employer noted other adjusting firms took over from Fremont, including Cambridge Integrated Services Group, and ultimately Northern Adjusters by January 21, 2005.  Employer acknowledged “there was a good window of time where there’s – with this .041(k) there was no – nothing going on.”  Employer noted the reemployment plan and vocational services initially underway for Employee were closed in 2002, a vocational closure report was issued by rehabilitation specialist Carol Jacobsen on April 11, 2002, and was “cc’d” to counsel’s office, which closed its file in 2002 due to lack of activity.  At some point thereafter, a claims adjuster made the decision to change Employee’s benefits from .041(k) to PTD. (T. 94-99.)  

16)
Employer then objected to answering further questions from the Board panel unless it understood the relevance of the questioning.  The Chair noted Employer was seeking to recoup from Employee an alleged $17,000 overpayment, yet its Exhibit D showed Employer had paid Employee the reduced .041(k) stipend from January 1998 through 2003, when a 1999 letter in the Board file from the assigned rehabilitation specialist to the adjuster suggested the adjuster knew in 1999 Employee was PTD.  If Employee was receiving the reduced .041(k) benefit when he should have been receiving the higher PTD benefit, the Chair explained, it was possible there had been an underpayment of compensation to offset against any claimed overpayment.  The Chair noted it would be inappropriate for the panel to ignore a potential underpayment in its consideration and calculation of an alleged overpayment.  (T. 99-100.)  In response to Employer’s objection to questions asked of counsel by the panel, the Chair replied the questions would have been addressed to the Claims Adjuster Employer listed on its Witness List, but she was not in attendance.  (T. 99.)  Employer responded, “If you want this information you can subpoena someone to testify about it if you’re doing some kind of investigation.” (T. Gap 48:52- 54:01.)

17)
Employer then objected to the panel’s consideration of a possible underpayment, arguing it had no notice the issue of a possible underpayment would be raised, any issue of underpayment was “a totally separate issue than my Petition…and it’s inappropriate for the Board to be considering that now or making any findings of fact based on that.”  (August 6, 2009, T. Gap 48:02 and 54:01)  The Chair replied the panel was trying to ensure the Act was appropriately applied;  was not making any findings of fact on whether there was an underpayment; was instead asking questions to determine whether or not the panel was in a position to rule on the Employer’s petition to recoup an alleged overpayment, or if the record should be kept open; and again noted it would not be appropriate to reduce the employee’s benefits any further until the panel gathered more information to determine if an underpayment resulted from the turmoil following Fremont’s insolvency.  (Id.)   On relevance grounds, Employer also objected to the Chair’s questioning the employee and his wife concerning their monthly income and expenses, and the effect, if any, a further reduction in his weekly benefit would have on them.   
18)
The Chair then advised the parties of its duty to inform employees of their rights under the Act.   In response to the Chair’s questioning, Employee testified credibly he was never provided a copy of the Board publication, “Workers’ Compensation and You,” describing benefits available under the Alaska Workers’ Compensation Act (“Act”), or his rights and responsibilities before the Board; he was unaware of the provisions in the Act concerning his right to an attorney, that an attorney will be paid by the insurer should he prevail on any claim, and he is not responsible for attorney fees in excess of $300; and he was unaware the Board compiles and distributes to injured workers a list of attorneys who practice before the Board, all information provided to injured workers by Board hearing officers at initial prehearing conferences since the Alaska Supreme Court decision in Bohlmann v. Alaska Constr. & Engineering, 205 P.3d 316 (Alaska 2009).  (T. 111; Official Notice).   Neither  Employee or his wife appeared to make any real distinctions between the Board, the Employer or the Insurer.

19)  The Chair questioned Employee about his understanding of the earlier conversation between the panel members and Employer’s counsel concerning the possibility he may have been underpaid during a period he was receiving a reduced reemployment benefit, when he was permanently totally disabled.  The Chair further noted the Board had never adjudicated the issue of a compensation rate for permanent total disability.  In response to Employee’s question whether any errors weren’t “something… the Board and myself can figure out?” the Chair informed Employee he would have the burden of proving any potential underpayment, would have to present evidence of any claim, it would be difficult for him to do so without a lawyer, and the Board has intricate rules, regulations and procedures which must be followed.  (T. 112-114).  

20)
Employer raised an objection to the Chair’s representations to Employee, asserting the Board overstepped its duty to advise Employee and was taking on an advocacy role.  Employer contended there was no appearance of impartiality. (T. 114.)

21)
At Employee’s request, the record was held open to allow him time to consult an attorney.  (T. 120.)  On August 12, 2009, the parties were sent written notice Employee would be permitted 60 days for this purpose.  Employee was provided the materials he requested, including the publication “Workers’ Compensation and You.” (Letter from Chair to parties, August 12, 2009).


22)
On September 24, 2009, Employer filed the instant Petition for Designated Chairman’s Recusal, alleging the Chair is biased against the Employer, prejudged the issues, interfered with the orderly presentation of evidence, or created the appearance of impropriety.  In support of its allegations, Employer cited the following:

A.
The Chair reviewed the Board file before the hearing, and asked counsel    questions she had no notice would be raised (Employer’s Hearing Brief, March 16, 2010, at 7).

B.
The Chair has already come to a number of legal conclusions, and made findings of fact on matters not properly before her, and provided legal advice to the employee. (Employer’s Hearing Brief, March 16, 2010, at 7-8).

C.
The Chair “attempted to obtain a waiver from the employer at the start of the hearing, knowing she would later extensively question counsel regarding issues not before the Board, and would advise the claimant to seek additional benefits dating back to 1999.”  (Id. at 14-15).

Employer did not file the Affidavit in support of its request for disqualification, required by 
AS 44.62.450(c), or an Affidavit of Readiness for Hearing.  


23)
On January 13, 2010, Attorney Tim MacMillan entered his appearance on Employee’s behalf, and filed a Petition for Modification of Burch I, and a Workers’ Compensation Claim (“WCC”) for a compensation rate adjustment.  At a prehearing conference that day, Employer’s Petition to Recuse the designated chair was set for hearing on March 24, 2010.


24) 
On February 3, 2010, Employer filed a Controversion Notice and Answer to the WCC, denying the compensation rate adjustment sought by Employee, but asserting as an affirmative defense it had overpaid Employee since 1997 due to its own miscalculation of his original compensation rate, irrespective of its claim for overpayment based on retroactive application of a social security offset.


25)
The hearing on Employer’s Petition to Recuse the designated chair took place on March 24, 2010, with Board Members Vollendorf and Weel again presiding.  


26)
After listening to the parties’ arguments, the hearing officer explained, as an officer of the court, she had considered Employer’s allegations carefully, but concluded she has no conflicts of interest, has not prejudged the issues, and believes she can fairly and impartially decide the case on its merits.  Ms. Cerro’s assertions are credible. 

27)
The presiding panel members, who were also presiding at the August 6, 2009, hearing at which Employer alleges the hearing officer exhibited bias and prejudice, have observed no display of bias or prejudgment of the issues, or impropriety by the hearing officer, at any hearing in this case.  


28)
The hearing officer has had no ex parte contact with any of the parties in this litigation, or with their attorneys.

29)
Neither the hearing officer nor any member of her family has any personal or financial relationship with any of the parties in this litigation, or with their attorneys.

30)
The hearing officer has no personal knowledge of any disputed evidentiary facts in this case.

31)
The hearing officer’s assurances she will continue to remain fair and impartial are credible and persuasive.  

32)
Employer has failed to demonstrate actual bias by the hearing officer.

33)
Employer has failed to show prejudgment of the merits of the case by the hearing officer.

34)
Employer has failed to present substantial evidence the hearing officer was predisposed to find against it or interfered with the orderly presentation of evidence.  

35)
Employer has not identified objective facts upon which the panel members could  conclude the hearing officer presented an appearance of impropriety or partiality.

36)
Employer has failed to rebut the presumption of hearing officer impartiality.

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that…

2)   workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

…

4)  hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

AS 23.30.110.  Procedure on claims. (a)  …the board may hear and determine all questions in respect to the claim.

The board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Providence Health System and Sedgwick CMS v. Hessel, AWCAC Decision No. 09-0065 (March 24, 2010); Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board has discretion to raise questions sua sponte with sufficient notice to the parties.  Summers v. Korobkin Constr., 814 P.2d 1369, 1372 n. 6 (Alaska 1991).  
AS 23.30.135.  Procedure before the board.  (a)  In making an investigation or inquiry or conducting a hearing the Board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . (italics added).

AS 23.30.155(h).  The Board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. (italics added).

The Alaska Supreme Court has instructed the Board of its duties with respect to every applicant for compensation who appears before the Board: 

[A] workmen’s compensation board or commission owes to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.  Richard v. Fireman’s Fund Insurance Company, 384 P.2d 445 (Alaska 1963), cited with approval in Bohlmann v. Alaska Const. & Engineering, 205 P.3d 316, 319, n. 9 (Alaska 2009).

The Alaska Office of the Attorney General, in its Hearing Officer’s Manual, State of Alaska, Department of Law, Fifth Edition (August 2002), instructs state agency hearing officers of their obligation to develop the administrative record:

4.   Actions by the Hearing Officer to Develop the Record.  Throughout the proceeding, the hearing officer should take action to develop an accurate record.  The hearing officer may call attention to gaps in the evidence and ask whether they will be filled.  The hearing officer should direct the parties to discuss, in oral argument or by brief, any points the hearing officer thinks germane, and may direct them at any time to research a question of law or policy.  It is very important to develop a complete record of the proceedings for any further review (citing Interior Paint Co. v. Rogers, 522 P.2d 164 n.7 (Alaska 1974)).  The hearing officer may assist when the witness and counsel are at cross purposes, when the record may not reflect with clarity what the witness intends to convey, or when, for some other reason, assistance is needed to assure the orderly development of the record.  The hearing officer may question the witness to clarify any confusing or ambiguous testimony or to develop additional facts that the hearing officer considers are necessary to decide the case.

A hearing office may go so far as to request that particular evidence, including testimony from particular witnesses, be provided.  When making such a request, the hearing officer should note the necessity for the evidence on the record.  If evidence is not produced after being requested, an adverse inference may be drawn in some circumstances.  (citation omitted).  The Alaska Supreme Court expressed its approval of a hearing officer’s participation in the development of the record in Tachick Freight Lines v. State, Dep’t of Labor, 773 P.2d 451, 453 (Alaska 1989).  In that case, the appellant alleged that the hearing officer evidenced a lack of impartiality because of his “pointed questioning” of one party at the hearing.  The court found no merit to this contention; the hearing officer’s job was to help develop the facts, and the questioning did not show that there was any predisposition to find against any party.  Id.  Another case regarding questioning by the hearing officer is Thorne v. Dep’t of Pub. Safety, 774 P.2d 1326, 1333-34 (Alaska 1989).  In that case, the court held that no bias was indicated when the hearing officer questioned the respondent’s witnesses and noted that, especially when the agency was unrepresented, the hearing officer needed to question witnesses to flesh out the story and assess credibility. (citations omitted).

Pro se parties may not understand the specifics involved in presenting direct evidence…A hearing officer may also find it necessary to ask questions to develop testimony on a particular issue or clarify conclusory statements or opinions.  It may also be appropriate to intervene with clarifying questions when testimony is ambiguous or unclear…

On the other hand, the hearing officer should not become the advocate for any party.  The party should be expected to meet whatever burden of proof is placed on the party.  The hearing officer should avoid any appearance of non-neutrality.

AS 44.64.050.  Hearing officer conduct…(b)…[A] code of hearing officer conduct…shall apply to …hearing officers of each…agency.  The following fundamental canons of conduct shall be included in the code:  in carrying out official duties, an administrative law judge or hearing officer shall

(1)  uphold the integrity and independence of the office;

(2)  avoid impropriety and the appearance of impropriety;

(3)  perform the duties of the office impartially and diligently;…

Hearing officers must evaluate their ability to accord parties a fair and impartial hearing in compliance with the standards and prohibitions articulated in the Hearing Officer Code of Conduct pursuant to AS 44.64.050, and codified in relevant part:

2 AAC 64.030. Canons of conduct 

(a) The canons of conduct in AS 44.64.050(b) are part of the code of hearing officer conduct.  A hearing officer or administrative law judge shall comply with the canons and requirements of 2 AAC 64.010 - 2 AAC 64.090. Noncompliance may be grounds for corrective or disciplinary action under AS 44.64.050 (d) and 2 AAC 64.060. 

(b) To comply with the requirement 

(1) to uphold the integrity and independence of the office and of the hearing function, a hearing officer or administrative law judge shall establish and personally observe high standards of conduct, and avoid improper ex parte communications with private and agency parties about the subject of a hearing request, so that the integrity and independence of the office and the hearing function will be preserved; 

(2) to avoid impropriety and the appearance of impropriety, a hearing officer or administrative law judge shall

(A) respect and follow the law;

(B) act in a manner that promotes public confidence in the hearing function; and

(C) refrain from allowing familial, social, political or other relationships to influence the conduct of the hearing.

(3) to perform the duties of the office or of the hearing function impartially and diligently, a hearing officer or administrative law judge


(A)      shall faithfully follow the law;


(B)      shall maintain professional competence in the law;


(C)      may not be swayed by partisan interests or fear of criticism; …

2 AAC 64.040. Conflicts 

(a) A hearing officer or administrative law judge shall refrain from hearing or otherwise deciding a case presenting a conflict of interest. A conflict of interest may arise from a financial or other personal interest of the hearing officer or administrative law judge, or of an immediate family member. A conflict of interest exists if 

(1) the financial or other personal interest reasonably could be perceived to influence the official action of the hearing officer or administrative law judge....

The Alaska Administrative Procedure Act at AS 44.62.450(c) provides:

A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot accord a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be accorded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer. . . .  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.

In AT & T Alascom v. Orchitt, 161 P.3d 1232, 1246-1247 (Alaska 2007), the Alaska Supreme Court held:

Administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment. [Bruner v. Petersen, 944 P.2d 43, 49 (Alaska 1997) (citing Earth Res. Co. v. State, 665 P.2d 960, 962 n.1 (Alaska 1983))].  To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence. [Tachick Freight Lines v. Dep't of Labor, 773 P.2d 451, 453 (Alaska 1989) (citing In re Cornelius, 520 P.2d 76, 83 (Alaska 1974))]… Although the chair ruled against [a party] on some procedural questions, that alone is not sufficient to show a predisposition to find against [that party . . . (footnotes omitted).

The Court recently reaffirmed this standard in Apone v. Fred Meyer, Inc., Slip Op. S-12748 (March 19, 2010); and Gottstein et al, v. S.O.A., D.N.R., 223 P.3d 609, 628 (Alaska 2010).  

Decisions of the Alaska Workers’ Compensation Appeals Commission are in accord with the Alaska Supreme Court.  In Municipality of Anchorage v. Faust, AWCAC Decision No. 078, at App. 1, p. 28-29 (May 22, 2008), the Commission held:

To establish that an appearance of impropriety exists, the appellee must identify objective facts from which a fair-minded person could conclude that an appearance of partiality on the chair’s part exists. . . .  Only if she cannot be open-minded and fairly consider the arguments on their merits, and treat the parties fairly and impartially, should the chair recuse herself; Witbeck v. Superstructures, Inc, AWCAC Decision No. 066, at 16-17 & n 46 (January 23, 2008): …To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence; adverse rulings alone are not enough to demonstrate bias;” See also, Woodin v. Agrium, AWCB Decision No. 08-0136 (July 23, 2008) at 22.  Faust at 28-29.

Professor Kenneth Culp Davis, in his Administrative Law Treatise, explains:

The concept of “bias” has at least five meanings.  Although the five kinds of bias shade into each other, the main ideas about bias in an adjudication may be stated in five sentences, each of which deals with one kind of bias:  (1)  A prejudgment or point of view about a question of law or policy, even if so tenaciously held as to suggest a closed mind, is not, without more, a disqualification.  (2)  Similarly, a prejudgment about legislative facts that help answer a question of law or policy is not, without more, a disqualification.  (3)  Advance knowledge of adjudicative facts that are in issue is not alone a disqualification for finding those facts, but a prior commitment may be.  (4)  A personal bias or personal prejudice, that is an attitude toward a person, as distinguished from an attitude about an issue, is a disqualification when it is strong enough and when the bias has an unofficial source; such partiality may be either animosity or favoritism.  (5)  One who stands to gain or lose by a decision either way has an interest that may disqualify if the gain or loss to the decisionmaker flows fairly directly from her decision. See Kenneth Culp Davis,  Administrative Law Treatise, Third Edition, Volume II, § 9.8, at 68.
In the context of the Code of Judicial Conduct, to which the Code of Hearing Officer Conduct looks for guidance, but is not bound, the Alaska Supreme Court held when the allegation is only one of an “appearance of partiality,” a greater showing is required for reversal [of a judge’s decision not to disqualify himself or herself].  In Amidon v. State, 604 P.2d 575, 577 (Alaska 1979), the Court held:

[A] showing of actual bias in the decision rendered . . . or the appearance of partiality might be sufficient grounds for us to reverse [the judge’s decision not to disqualify himself] in an appropriate case.  Where only the appearance of partiality is involved . . . we will require a greater showing for reversal.  In any event, we will not overturn a judge’s decision unless it is plain that a fair-minded person could not rationally come to that conclusion on the basis of the known facts.  It should be kept in mind that a judge has as great an obligation not to disqualify himself when there is no occasion to do so, as he has to do so in the presence of valid reasons.

The Hearing Officer Code of Conduct conforms with the tenet “a judge has as great an obligation not to disqualify himself when there is no occasion to do so, as he has to do so in the presence of valid reasons,” where, at 2 AAC 64.030(b)(3)(C), it mandates a hearing officer must not be swayed by fear of criticism.  

The Court has further instructed “[d]isqualification was never intended to enable a discontented litigant to oust a judge because of adverse rulings made.”  Wasserman v. Bartholomew, 38 P.3d 1162, 1171 (Alaska 2002).

ANALYSIS

The Administrative Procedure Act requires a party seeking disqualification of a hearing officer to file an affidavit, stating with particularity the grounds upon which it claims a fair and impartial hearing cannot be had.  AS 44.62.450(c).  Employer has not filed the required affidavit.  Nevertheless, panel members Vollendorf and Weel, who also presided at the hearing at which Employer argues the hearing officer exhibited bias, prejudgment, and an appearance of partiality, have examined the merits of Employer’s allegations in conjunction with the record in this case.  

Employer’s allegations of bias and prejudgment are misplaced and are unsupported in the record, as are its claims the hearing officer exhibited an “appearance” of impropriety.  

As an initial matter, the hearing officer’s review of the Board’s file in advance of the August 6, 2009, hearing, beyond the Employer’s immediate pleadings, is evidence of diligence on the hearing officer’s part, not of bias against the employer.  Diligence is a requirement of the canons of conduct for hearing officers.   2 AAC 64.030(b)(3).  Indeed, Employer has itself benefitted from this hearing officer’s diligence.  It was as a direct result of the hearing officer having reviewed the complete Board file following the October 14, 2008, hearing, Employer was awarded a social security offset in the first instance.  In order for an employer to obtain a social security offset from its payment of benefits under the Act, it must file a petition, accompanied by a copy of the SSA’s award letter, demonstrating the disability for which SSDB was granted is the same disability for which workers’ compensation benefits are paid. 8AAC 42.225 (b)(1)(B).  Here, Employer failed to file with its original petition the necessary evidence the disabilities for which Employee was receiving SSDB and PTD were the same.  Noting this omission at the October 14, 2008, hearing, the hearing officer stated she would examine the Board’s file to determine if other records in it might provide this missing element of Employer’s proof.  (T. 65.)  The hearing officer identified other evidence in the file sufficient for the panel to conclude the disabilities were the same, thereby permitting it to grant Employer’s petition for offset. (Burch I at 11.)

Second, the hearing officer’s identification of an issue related to Employer’s petition to recover an alleged overpayment:  a potential underpayment of benefits when Employer continued paying a reduced reemployment stipend after notice Employee was not re-employable, is neither a “finding of fact” or a “conclusion of law” on the hearing officer’s part, nor is it evidence of or the appearance of bias or prejudgment.  The law requires workers’ compensation cases be decided on their merits, and all parties’ arguments and evidence be fairly considered.  AS 23.30.001(1) and (4).  The Board is charged with determining all questions in respect to a claim, and must make its inquiry and conduct its hearing in a manner which best ascertains and protects the rights of the parties.  AS 23.30.110; AS 23.30.135(a); AS 23.30.155(h).  Protecting the rights of the parties includes all parties, not just the party who has filed a petition.  The hearing officer was, as the canons of conduct require, faithfully following the law, and trying to assure all parties the Act was appropriately applied. (T. Gap 48:52-54:01.)  

Whether Employer overpaid benefits to Employee, as it claims, and in what amount, are issues inextricably intertwined with whether or not an underpayment resulted from Employer’s continuing to pay a reduced stipend after apparent notice the rehabilitation specialist could not develop a reemployment plan.  For the Board to ignore evidence of a potential underpayment simply because Employer, not Employee, had filed a petition, would not only elevate form over substance, but would vitiate the legislative mandate these cases be decided on their merits, and all evidence be fairly considered.  

Contrary to Employer’s assertions the hearing officer has prejudged the merits in this case, the hearing officer’s statements were equivocal on the merits, and represented an effort to ensure the orderly presentation of evidence, not interfere with it.  The hearing officer explained her concern the Board’s file contains evidence the rehabilitation specialist notified the adjuster in 1999 a reemployment plan could not be prepared because Employee was PTD, but Employee continued receiving the lower .041k stipend, not PTD benefits, until 2003.  When counsel for Employer took exception to the concern raised by the hearing officer, the parties were advised the Board was not making a determination regarding a potential underpayment to Employee, but it was also not appropriate to consider Employer’s petition for recoupment of an overpayment without also considering if there may have been an underpayment for a period of years.  The hearing officer notified the parties it would not be appropriate for the Board to reduce Employee’s payments any further until the Board determined what happened during the period of upheaval following Fremont’s insolvency.  
Nor, as Employer argues, did the hearing officer violate the Employer’s due process rights. Instead, by identifying the issue of a potential underpayment, the hearing officer gave the parties notice of an issue the Board believed was related to the Employer’s pending petition.  By leaving the record open, she allowed the parties time to prepare for and address the evidence she thought relevant to the petition.  By providing the parties notice and an opportunity for their evidence and arguments to be fairly considered, the cornerstones of due process, the hearing officer was protecting, not violating, their respective rights under the law.  Indeed, Employer has now uncovered what it believes is a further overpayment due to its own miscalculation of Employee’s compensation rate, irrespective of any recoupment from a social security offset, and has asserted this additional overpayment as an affirmative defense.

Employer further argues the hearing officer demonstrated the appearance of impropriety in her statements to the Employee. Those statements the employer finds objectionable, however, fall squarely within the Board’s duty to every applicant for workers’ compensation mandated by the Alaska Supreme Court: 

[A] workmen’s compensation board or commission owes to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.  Richard v. Fireman’s Fund Insurance Company, 384 P.2d 445 (Alaska 1963), cited with approval in Bohlmann v. Alaska Const. & Engineering, 205 P.3d 316, 319, n. 9 (Alaska 2009).(Emphasis added).

Never did the hearing officer stray from advising the employee of the facts bearing on his condition and his right to compensation, as far as the Board knew them; or instructing him on how to pursue his rights under the law.  Despite the age of this case, there had never been a prehearing conference at which the employee was provided information regarding his rights or had his questions answered; there is no indication Employee ever spoke with one of the Board’s Workers’ Compensation Technicians; he was never provided with the Board’s publication explaining his rights and responsibilities before the Board; appeared unaware he had any rights before the Board; appeared unaware of his right to an attorney, or of the minimal cost to him should an attorney agree to represent him; appeared to think his residence in Arizona was problematic to his representation by counsel; and neither he nor his wife appeared to make any real distinction between the Board, the Employer or the Insurer.  A previous Board panel expressed concern Employee was unaware of the purpose of the October, 2008, hearing on Employer’s Petition for Social Security Offset, had not received Employer’s Hearing Brief prior to the hearing, and had developed a dependency on the pain medications prescribed for his work injury. (Burch I at 15.)  

Employer’s allegations to the contrary, the hearing officer did not instruct the employee he had to have an attorney.  Rather, she explained to the employee, in order to present a claim for an alleged underpayment of PTD,  “…you would have to make proofs.  You would have the burden of proving these things and it would be very difficult for you to do without a lawyer.”  (T. 114.)  Given the employee’s demonstrated lack of understanding of the proceedings, the hearing officer’s statement was a realistic assessment of the obstacles the employee would face and the difficulty he would have presenting the claim himself.  She aptly noted there are “pretty intricate rules and regulations and procedures before the …Board,” and correctly explained to the employee he would bear the burden of proof if he made such a claim. (T. 113-114.)  Indeed, had the hearing officer, under the circumstances here, failed to provide the information she did to the employee, the Board may have breached its duty to an unrepresented employee here, as it did in Richard and Bohlmann.

Employer further asserts the hearing officer acted inappropriately by questioning counsel and the employee.  However, a hearing officer is obligated to develop the administrative record, to call attention to gaps in the evidence, and to ask questions to flesh out all relevant facts.  (Hearing Officer’s Manual, State of Alaska, Department of Law, Fifth Edition at 54-55.)  In this instance, the hearing officer explained the relevance of her questioning, that the issues of overpayment and underpayment were intertwined, and asked questions to gather the relevant facts.   She made no findings of fact or conclusions of law.  Instead, the hearing officer gave the parties notice of the related issue, and held the record open for a finite period to permit the employee to consult with counsel, and by granting the parties additional time to prepare, allow both parties an opportunity to be heard on the ultimate issue of which party owes what amount, if any, to whom.  

Finally, Employer imputes bad motive to the hearing officer’s asking if it was waiving its prior claims for retroactive application of the social security offset before January 1, 2007.  Employer’s initial petition sought retroactive application of an offset to February, 1998.  During the first hearing, Employer twice changed the date from which it sought an offset.  Finally, in its most recent pleading, Employer sought an offset retroactively to a completely different date.  In order to ensure orderly evidence presentation, it was proper for the hearing officer to attempt to ascertain precisely the relief Employer was seeking.  

Employer has provided no material evidence of actual bias, prejudgment, or conflict of interest on the part of the assigned hearing officer, nor has it demonstrated she interfered with the orderly presentation of the evidence or exhibited an appearance of impropriety.  Accordingly, Employer has failed to rebut the presumption the assigned hearing officer can be fair and impartial in this matter.  Disqualification of a judge was never intended to enable a discontented litigant to oust a judge because it was dissatisfied with the judge’s rulings in the case.

         CONCLUSIONS OF LAW
The hearing officer will not be disqualified from hearing this case.

ORDER

Employer’s Petition for Recusal of the assigned hearing officer is DENIED.

Dated at Anchorage, Alaska on April 20, 2010.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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� Hearing Officer:  Mrs. Burch, do you understand the purpose of today’s hearing?


  Mrs. Burch:  No, not really.


  Hearing Officer: …the employer believes that you have been overpaid since January 1, ’07, and we…


  Mrs. Burch:  Well, you just lowered our – the  income we got from you people.  (T. 109.)





  Hearing Officer to Mr. Burch:  …it’s possible you may have been underpaid…


  Mr. Burch:  …isn’t that something that you – the Board and myself can figure out?  (T. 112-113).


� The full Code of Hearing Officer Conduct is found at: 2 AAC 64.030(a)-(c), Canons of Conduct; and 2 AAC 64.040(a)-(d), Conflicts. 
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