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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	BETH A. FURROW, 

                                        Employee, 

                                        Applicant,

                                                   v. 

BANNER HEALTH SYSTEMS,

                                        Employer,

                                                and 

SENTRY INSURANCE MUTUAL CO,

                                         Insurer,

                                         Defendants.

	)

)

)

)

)

)
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)

)

)
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)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200812598
AWCB Decision No. 10-0072
Filed with AWCB Fairbanks, Alaska

on April 23, 2010


On March 25, 2010, a hearing was held in Fairbanks, Alaska on the employee’s claim for permanent partial impairment (PPI) benefits.  The employee represented herself.  Attorney Dennis Cook represented the employer and insurer.  The record closed at the hearing’s conclusion.


ISSUE

The employee contends she is entitled to PPI benefits at twelve percent whole person impairment rating, as rated by her treating physician.  The employer contends the four percent rating given by the second independent medical examiner (SIME) is the appropriate rating.

Is the Employee entitled to PPI benefits above the four percent rating previously paid by the employer?


FINDINGS OF FACT

Based on a preponderance of the evidence available in the record, the board finds:

1) On August 1, 2008, the employee injured her lower back while working for the employer.

2) On December 16, 2008, the employee’s treating physician, Nancy Cross, M.D., declared her medically stable, recommended physical therapy and pain management, and indicated she would refer the employee for a PPI rating.
 

3) On January 22, 2009, Douglas Bald, M.D., conducted an employer medical examination (EME) and diagnosed: 1) preexisting multilevel degenerative disc disease; and 2) work-related thoracolumbar strain.
  Dr. Bald opined the employee became medically stable on December 16, 2008, and calculated one percent whole person impairment directly related to the work injury, based on the American Medical Association’s Guides to the Evaluation of Permanent Impairment (AMA Guides), sixth edition.  Dr. Bald attributed the employee’s “persistent symptoms” to her “multilevel degenerative disc disease,” and not to the August 1, 2008, work injury.

4) On February 5, 2009, upon referral by Dr. Cross, Richard Cobden, M.D., examined the employee and reviewed a magnetic resonance imaging (MRI) scan of the lumbar spine taken August 8, 2008.  Dr. Cobden opined the MRI showed spondylosis at L-1 and L-2.  Based on this finding, Dr. Cobden diagnosed localized osteoarthritis of the vertebral column, lumbar disc degeneration and lumbar spondylosis.  He made no mention in his report of a diagnosis of either disc herniation or alteration of motion segment integrity (AOMSI).  Dr. Cobden calculated twelve percent whole person impairment based on the AMA Guides, sixth edition.
  Dr. Cobden did not explain in his report how he reached the twelve percent calculation.

5) On February 6, 2009, the employee filed a worker’s compensation claim requesting a (SIME) based on the discrepancy between the PPI ratings of Dr. Bald and Dr. Cobden.

6) On February 18, 2009, Dr. Bald issued a supplemental report after reviewing Dr. Cobden’s February 5, 2009, report, reiterating his opinion one percent was an accurate rating.

7) In its Answer of March 19, 2009, the employer agreed an SIME was necessary to clarify the dispute between Dr. Bald and Dr. Cobden’s PPI ratings.
  Board Designee Melody Kokrine sent a letter to the SIME physician, Fred Blackwell, M.D., requesting he perform a PPI rating under both the fifth and sixth editions of the AMA Guides.
  

8) Dr. Blackwell examined the employee on August 20, 2009 and examined the available medical records, including MRI studies taken August 8, 2008 and July 31, 2009.
  Dr. Blackwell opined the MRI taken in August 2008 showed disc bulge/protrusion at L1-L2, L2-L3, L3-L4, L4-L5, and L5-S1.  That study further showed “minor facet joint degenerative changes noted primarily on the left, but also noted to be diffuse.”  Dr. Blackwell opined the July 2009 MRI study showed findings similar to those of the August 2008 study, “except that the degenerative joint disease seemed to be more apparent and to a greater extent.”  He diagnosed chronic musculoligamentous strain and sprain to the lumbosacral spine and multilevel degenerative disc disease.
  He then calculated PPI ratings under both the fifth and sixth editions of the AMA Guides, providing a rating of eight percent under the fifth edition and three percent under the sixth edition.  He specifically commented: “In this case, in my opinion the Sixth Edition understates the extent of this patient’s impairment because it does not fairly describe the level of impairment and is not commensurate with the patient’s overall disability.  It is my opinion that the Fifth Edition best describes the patient’s current level of impairment/disability.”

9) On November 18, 2009, Board Designee Melody Kokrine sent a letter to Dr. Blackwell requesting an addendum report.  Specifically, Ms. Kokrine acknowledged the board’s error in requesting a rating under both the fifth and sixth editions to the AMA Guides and requested further comment on Dr. Cobden’s February 5, 2009, rating report.

10) On December 2, 2009, Dr. Blackwell issued an addendum report, as requested by the board designee.  In that report, Dr. Blackwell adjusted his prior rating of three percent under the sixth edition of the AMA Guides to four percent.  He also commented on Dr. Cobden’s February 5, 2009, report:

I believe Dr. Cobden erred in his characterization of the patient having a motion segment lesion.  There is no evidence that she has a disc herniation or alteration of motion segment integrity (AOMSI).  This is defined as an increased translation or angular motion or decreased motion resulting mainly from developmental changes, fusion, fracture healing, healed infection, or surgical arthrodesis.  Flexion and extension studies were never done because suspicion of motion segment alteration based on history and findings was never entertained.  On that basis, the patient could not be placed in the section of motion segment lesions and falls under the non-specific chronic or chronic recurring low back pain with symptoms consistent with chronic strain and sprain or symptomatic degenerative disc disease.

11) On February 19, 2010, Dr. Bald again examined the employee and reiterated his opinion that the employee suffered one percent whole person impairment under the sixth edition of the AMA Guides.
  Specifically, Dr. Bald opined that the work injury was “superimposed on preexisting, multilevel degenerative disc disease,” and that her chronic condition “has not been in any way affected by the work injury.”
  He further opined that no additional treatment is necessary other than continuation of her current medications and a regular exercise regimen.
  Dr. Bald stated that Dr. Cobden’s twelve percent PPI rating was “clearly … out of line with the other ratings” and inaccurate in his opinion.  He speculated that the inaccurate rating was the result of use of the “inappropriate diagnosis” of disc herniation.

12) There is no evidence in the record of a diagnosis of disc herniation or AOMSI (record).

13) The employer accepted and paid PPI benefits at the four percent rating calculated by Dr. Blackwell.

PRINCIPLES OF LAW

AS 23.30.120 provides a presumption of compensability for an employee’s injuries and reads, in part:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .”  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or other benefit and his employment.
  The Alaska Supreme Court held in Meek v. Unocal Corp. “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”
  

Once the preliminary link is established, the employer has the burden to overcome the presumption by presenting substantial evidence the injury was not work related.
  Because the presumption shifts only the burden of production, and not the burden of proof, to the employer, the board examines the employer’s evidence in isolation.
  An employer overcomes the presumption by producing substantial evidence that either: (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility the employment was a factor in the disability.
  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The board defers questions of credibility and weight to give the employer’s evidence until after it decides whether the employer produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles him to benefits.

The third step of the presumption analysis provides if the employer produces substantial evidence the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the mind of the trier-of-fact the asserted facts are probably true.
 

AS 23.30.190 provides, in part:

(a) In case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment. . . .

AS 23.30.190 states PPI ratings must be for an impairment which is partial in character and permanent in quality, and calculated under the AMA Guides.  The board has consistently followed this statute in its decisions and orders.

14) On January 15, 2008, the Alaska Workers’ Compensation Division issued a public bulletin (number 08-02) stating effective March 31, 2008, all PPI determinations and ratings must be conducted using the sixth edition of the AMA Guides.

ANALYSIS

In the first stage of the presumption analysis, the employee’s testimony at hearing and Dr. Cobden’s February 5, 2009 report constitute sufficient evidence to raise the presumption of compensability for her claimed PPI benefits.  Therefore, the burden shifts to the employer to rebut this presumption with substantial evidence.  In the second stage of the presumption analysis, the employer presented evidence from Dr. Blackwell and Dr. Bald, sufficient to rebut the presumption raised by the employee as to the appropriate PPI rating.

At the third stage of the presumption analysis, the employee must prove her entitlement to a PPI rating above the four percent accepted by the employer by a preponderance of the evidence.  

Dr. Blackwell performed PPI ratings using both the fifth and sixth editions to the AMA Guides.  However, the sixth edition is the mandatory reference for all PPI ratings conducted after March 31, 2008, four months before the employee in this case was injured.  The eight percent rating given by Dr. Blackwell using the fifth edition of the AMA Guides cannot be considered.

Both Dr. Bald and Dr. Blackwell opined Dr. Cobden’s twelve percent rating was inaccurate.  Dr. Bald and Dr. Blackwell speculate the error was caused by Dr. Cobden’s use of an incorrect diagnosis in performing the calculation.  Dr. Cobden’s report is quite brief and fails to provide an explanation for his calculation.  The employee has not presented any further evidence supporting the twelve percent rating or explaining how Dr. Cobden reached his conclusion.  The record discloses no diagnosis of disc herniation or AOMSI by Dr. Cobden or any other medical provider.  

Dr. Blackwell’s reports are thorough and well-grounded in the medical records.  Greater weight is given to his PPI rating, as it is more credible.  As the employer has accepted the four percent rating as calculated by Dr. Blackwell, it is unnecessary to weigh it against Dr. Bald’s one percent rating.  For these reasons, Dr. Blackwell’s four percent calculation is the most accurate rating of the employee’s work-related condition.

CONCLUSIONS OF LAW

The Employee is not entitled to PPI benefits above the four percent rating previously paid by the employer.


ORDER

The employee’s claim for additional PPI above the four percent paid by the employer is denied.


Dated in Fairbanks, Alaska on April 23, 2010.
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Debra Norum, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BETH A. FURROW employee/applicant v. BANNER HEALTH SYSTEMS, employer; SENTRY INSURANCE MUTUAL CO, insurers /defendants; Case No. 200812598; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 23, 2010.






/s/____________________________________

    





Maureen I. Johnson, Administrative Assistant II
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