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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BETTY G. CAREY, 

                                             Employee, 

                                                Applicant,

                                                   v. 

VECO, INC. / VALDEZ OIL SPILL,

                                             Employer,

                                              and 

SEABRIGHT INSURANCE CO.,

                                             Insurer,

                                                Defendants.

	)
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)
	FINAL DECISION AND ORDER

ON RECONSIDERATION 

AWCB Case No.  198933971
AWCB Decision No.  10-0074
Filed with AWCB Juneau, Alaska

on April   27, 2010


On March 12, 2010, Betty Carey (Employee) requested a “stay” of all legal proceedings, interpreted as a continuance request including all scheduled prehearings and hearings, for 90 days until June 12, 2010, for several reasons until she could be better prepared.  Carey v. VECO, Inc., AWCB Decision No. 10-0064 (March 31, 2010) (Carey II) granted the requested relief and continued the April 6, 2010 hearing until July 13, 2010, the first available Juneau hearing date after 90 days.  Carey II reserved Employee’s recusal petition for first consideration at that hearing, and continued scheduled prehearings for 90 days, to June 12, 2010, as Employee requested.  Employee filed a petition requesting partial reconsideration of Carey II.

Employee’s April 6, 2010 “Petition for Partial Reconsideration of March 31, 2010 Interlocatory (sic) Decision and Order” (petition), was heard on the written record on April 8, 2010, in Juneau, Alaska.  Employee represented herself; attorney Nina Mitchell represented VECO, Inc., and its insurer (Employer).  As this was a hearing on the written record, there were no witnesses; the record closed on April 26, 2010, when time expired for an answer, and the panel deliberated. 


ISSUE

Employee again contends she needs a “stay” because her various petitions, objections and requests have not been heard since venue changed from Anchorage to Juneau, she is ill, and she needs help prosecuting her claim.  She further contends she repeatedly requested and still needs unspecified, reasonable accommodation under the Americans with Disabilities Act (ADA).  Employee contends Employer failed to answer one or more requests for relief and, therefore, Employee is entitled to prompt rulings in her favor on unanswered petitions.  Employee contends hearing officer Robert Briggs should recuse himself or be disqualified from making any decisions in her case.  She further contends Employer is improperly placing unauthorized medical records in her file without proper foundation, and Juneau Board staff lost important records, thus making her Board file a “mess,” and benefitting Employer.  Lastly, Employee contends her June 30, 2009 petition, in particular, should have been ruled upon long ago, and should be ruled on promptly.  Employer did not file a responsive pleading to Employee’s petition.

Shall any part of Carey II be reconsidered?


FINDINGS OF FACT 

A review of the relevant record establishes the following facts by a preponderance of the evidence:

1) Employee is not represented by an attorney and is not legally trained (record).

2) On March 31, 2010, Carey II issued (Carey II).

3) Carey II interpreted Employee’s March 12, 2010 request for a “stay” as a request for a continuance of a scheduled prehearing and hearing, and granted Employee’s requested relief; prehearings were continued until June 12, 2010, and hearings until July 13, 2010 (id. at 10). 

4) The only issue addressed in Carey II was the following:

Shall all legal proceedings in this matter be continued pursuant to Employee’s March 12, 2010 request until June 12, 2010?

5) Carey II resulted in the following legal conclusion:

All prehearings and hearings in this matter shall be continued pursuant to Employee’s March 12, 2010 request, as set forth in this Decision and Order.

6) Carey II gave Employee the option of moving forward with her petitions and claim before June 12, 2010, or July 13, 2010, if she felt better or better prepared before those dates 
(Carey II at 9).

7) Carey II resulted in the following order:

A) The hearing currently set for April 6, 2010, is continued to July 13, 2010.

B) This matter shall trail two matters currently set for hearing on 
July 13, 2010; if the other two matters do not settle or otherwise come off the calendar, the issues set for hearing in this case on July 13 shall be heard on either July 13, 14 or 15, 2010, to trail the hearings set in the other two cases.
C) Hearing on the issue of recusal of hearing officer Briggs and workers’ compensation officer Gillespie shall be the first issue addressed at that proceeding.  

D) All other prehearings in this matter shall be continued to June 12, 2010, pursuant to Employee’s March 12, 2010 request, in accordance with this decision.

8) On April 6, 2010, Employee filed a timely petition requesting partial reconsideration of Carey II (Petition for Partial Reconsideration of March 31, 2010 Interlocatory (sic) Decision and Order, April 6, 2010).  Employer filed no responsive pleading (record).

9) In her April 6, 2010 petition, Employee once again alleges, among other things, she is ill and needs more time to prepare for hearing on numerous preliminary issues, and on her case’s merits (Petition for Partial Reconsideration of March 31, 2010 Interlocatory (sic) Decision and Order, April 6, 2010).

10) Employee’s April 6, 2010 petition again seeks a “stay” along with other relief (id.).

11) Other allegations or relief sought in Employee’s April 6, 2010 petition include: her various petitions, objections and requests have not been heard since venue changed from Anchorage to Juneau; she needs unspecified, reasonable accommodation under the ADA; Employer failed to answer one or more requests for relief and, therefore, Employee is entitled to prompt rulings in her favor on unanswered petitions; hearing officer Robert Briggs should recuse himself or be disqualified from making any decisions in her case; Employer is improperly placing unauthorized medical records in her file without proper foundation; Juneau Board staff lost important records, thus making her Board file a “mess” and benefitting Employer; and  her June 30, 2009 petition, in particular, should have been ruled upon long ago, and should be ruled on promptly (Petition for Partial Reconsideration of March 31, 2010 Interlocatory (sic) Decision and Order, April 6, 2010).

12) Employee’s requests for a “stay” are interpreted as requests for a “continuance” (record).

13) Employee’s April 6, 2010 petition seeks reconsideration of issues not initially considered and thus not addressed in Carey II (id. and Carey II).

14) Employee’s April 6, 2010 petition does not appear to seek modification of Carey II based upon any allegation of a mistake in determination of any fact (Petition for Partial Reconsideration of March 31, 2010 Interlocatory (sic) Decision and Order, April 6, 2010).

15) It is difficult to determine the precise relief Employee seeks in her April 6, 2010 petition, partly because she repeats requests already made in pending petitions, requests relief already granted, and to some extent concurrently seeks inconsistent relief (id.).

16) The continued hearing date addressed in Carey II, April 6, 2010, has passed (Carey II).

17) Employee’s concurrent requests for a “stay,” interpreted as requests for continuances, and demands for prompt hearings on pending petitions are inconsistent requests (record).

18) A prehearing is scheduled in this case for April 29, 2010, before Talis Colberg, Hearing Officer I, at which the parties may: address discovery issues; clarify issues for any future hearings; stipulate to have preliminary hearings, hearings on the written record, and oral arguments on pending petitions; stipulate to some pending petitions being decided by the assigned hearing officer alone rather than by a panel, pursuant to AS 23.30.005(h), to expedite the claim process (prehearing notice).  Issues set for hearing are subject to review and agreement by the parties, and set by the Board Designee at the prehearing (Carey II; record).

19) William J. Soule, Hearing Officer II, is the designated hearing officer assigned to this case (record).

20) A hearing is scheduled in this case for July 13, 2010, on a trailing, Juneau calendar, on any and all issues ripe for hearing or to which the parties agree (Carey II at 10).  

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and . . . regulations to carry out the provisions of this chapter. . . .  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided by . . . a hearing officer designated to represent the commissioner rather than a panel.  If a procedural, discovery or stipulated matter is heard and decided by . . . a hearing officer designated to represent the commissioner, the action taken is considered the action of the full board on that aspect of the claim.  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

“We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963).  The Alaska Supreme Court in Richard cited with approval cases from other states including:

See Cole v. Town of Miami, 52 Ariz. 488, 83 P.2d 997. 1000 (1938); Yurkovich v. Industrial Accident Bd., 132 Mont. 77, 314 P.2d 866, 869-871 (1957), in which the court declared: ‘The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act. . . .’

The Alaska Supreme Court stated in Bohlmann v. Alaska Construction & Engineering, Inc., 205 P.3d 316 (Alaska 2009), the extent of the board’s duty to assist claimants has not been considered:

In Richard . . . we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation (footnote omitted).  We have not considered the extent of the board’s duty to advise claimants. . . . 

The court further noted in some instances the board’s designee should provide instruction in “more than general terms” how a claimant “might still preserve the claim,” a requirement “similar” to its “holdings about the duty a court owes to a pro se litigant” (Bohlmann 205 P.3d at 319-320).

Sec. 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. . . .

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

“The appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743 (Alaska 2005).

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

8 AAC 45.074. Continuances and cancellations. . . .

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when

. . . 

(I) the board determines that despite a party’s due diligence in completing discovery before requesting a hearing and despite a party’s good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence;

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; . . .

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted

. . . 

(B) by the board for good cause under (b)(1)(I)--(L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request.

(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section,

(1) the affidavit of readiness is inoperative for purposes of scheduling another haring;

(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and

(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070.
ANALYSIS

Shall any part of Carey II be reconsidered?

The law requires the Act be interpreted to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers, and cases shall generally be decided on their merits.  The law further states rules to carry out the Act’s provisions should provide process and procedure as summary and simple as possible.  Here, Employee who is not represented by an attorney and is not legally trained seeks reconsideration of a decision, which granted the relief she sought.  Employee may be confused about the relief she now seeks and the relief available; alternately, Carey II may have misunderstood the relief Employee sought.  Carey II interpreted Employee’s March 12, 2010 petition as a request for a continuance of “all legal proceedings,” further interpreted to include prehearings and hearings.  Carey II granted Employee’s request over Employer’s objection.  A continuance was the only issue considered in Carey II.  Since the April 6, 2010 hearing was continued at Employee’s request, over Employer’s objection, and the continued hearing date is now history, Carey II’s decision to continue the April 6, 2010 hearing cannot be reconsidered because it is impossible to go back in time to hold the April 6, 2010 hearing.  No other relief requested in the March 12, 2010 or April 6, 2010 petitions may be “reconsidered,” because none of the requests, other than for a continuance, was considered in the March 31, 2010 decision.

Alternately, if Employee’s April 6, 2010 petition intended to seek reconsideration of the 90-day continuance’s length and thus obtain a prehearing or hearing before the 90 days expire, Employee already has the option, as discussed in Carey II, of requesting a prehearing and calendaring a new or additional hearing at the earliest possible opportunity if she is now ready to proceed.  Employee has, at least in respect to requesting a prehearing, apparently exercised this option.  A prehearing is scheduled for April 29, 2010, before Talis Colberg, at Employee’s request.  Carey II set a hearing for July 13, 2010.  In this instance, it appears July 13, 2010 is the first available Juneau hearing date (Carey II at 4, finding 14).    If Employee is now ready to proceed on one or more pending petitions, she may do so, in accordance with Carey II, notwithstanding the 90-day continuance, which was ordered based solely on Employee’s claim she was not ready.

In accordance with Richard and Bohlmann, Employee is instructed: at the April 29, 2010 prehearing, the parties may: address discovery issues; agree on the issues to be addressed at the July 13, 2010 hearing; agree to an earlier hearing on the written record, with or without oral argument on one or more pending issues; agree to an earlier hearing on other pending issues if dates become available on the Juneau calendar; agree pursuant to AS 23.30.005(h) to have the designated hearing officer alone hear and decide one or more one pending issues rather than a panel, which should significantly expedite case resolution and simplify the issues for the ultimate, merit hearing.  The hearing officer conducting the prehearing may set issues for hearing notwithstanding the parties’ agreements.

In further accord with Richard and Bohlmann, Employee is instructed shorter, more precise requests for new, specific relief would likely move Employee’s case forward more quickly.  It is sometimes difficult to determine exactly the relief Employee seeks in her pleadings.  For example, in her March 12, 2010 pleading, in addition to requesting a “stay,” Employee also demanded various, previously filed petitions be heard.  These concurrent requests are inconsistent; a “stay” or continuance as Carey II interpreted the request, necessarily halts prehearings and hearings, events at which pending issues are typically decided or otherwise resolved.  Carey II ruled on Employee’s continuance request only, since it was broad enough, if granted, to temporarily halt any other pending request for relief, including Employee’s June 30, 2009 petition requesting interim fees, her recusal petition and others.  Similarly, Employee’s April 6, 2010 petition seeks partial reconsideration of Carey II, but does not clearly state how a decision in which Employee obtained the relief she sought can be “reconsidered.”  Employee’s petitions and claim may move forward more quickly if she limits her requests for relief to one, specific request, not already previously requested.

CONCLUSIONS OF LAW

No part of Carey II will be reconsidered.


ORDER

1) Employee’s Petition for Partial Reconsideration of Carey II is denied.

2) Prehearings and hearings scheduled in or since Carey II shall proceed.

3) At prehearings, parties may: address discovery disputes; clarify issues set for hearings; stipulate to have preliminary hearings, hearings on the written record, and oral arguments on pending petitions; stipulate to some pending petitions being decided by the assigned hearing officer alone, rather than by a panel, pursuant to AS 23.30.005(h), to expedite the claim process notwithstanding the 90-day continuance.  The hearing officer at prehearing may set issues and petitions for hearing notwithstanding the parties’ agreements.

Dated in Juneau, Alaska on April     , 2010.





ALASKA WORKERS’ COMPENSATION BOARD






William Soule,






Designated Chairman






Mike Notar, Member






Robert C. Weel, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BETTY G. CAREY employee / claimant v. VECO, INC. / VALDEZ OIL SPILL, employer; SEABRIGHT INS. CO., insurer / defendants; Case No. 198933971; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on April 27, 2010.






Lynda Gillespie, Clerk
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� These paragraphs were numbered in Carey II but are lettered here to avoid confusion with the factual findings.





3

