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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ALASKA OPEN IMAGING,

                                                  Claimant,

RYAN A. JOHNSTON, 

                                                  Employee, 

                                                   v. 

HAWG ELECTRIC,

                                                  Employer,

                                                    and 

UMIALIK INSURANCE CO.,

                                                   Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200821409
AWCB Decision No.  10-0078
Filed with AWCB Anchorage, Alaska

on April  30, 2010


On April 7, 2010, Claimant Alaska Open Imaging’s (AOI) January 6, 2010 claim was heard in Anchorage, Alaska.  Non-attorney Kim Barnett, AOI employee, represented AOI.  Attorney Chancy Croft represented Employee Ryan Johnston but neither Employee nor his attorney appeared at the hearing.  Attorney Colby Smith represented the employer and its insurer (Employer).  Kim Barnett testified on AOI’s behalf; Corvel employee Misty Steed testified on Employer’s behalf.  The record closed at hearing’s conclusion on April 7, 2010.


ISSUES
AOI contends, though it received full, allowable payment from Employer for services rendered Employee, its claim represents a pattern of similar controversions by this insurance carrier, which the board needs to address and resolve.  AOI contends it is entitled to full payment of $148.40 for a surgical tray in this case, and like amounts in several, pending, similar cases, so it and workers’ compensation insurance companies know whether AOI is presenting a compensable claim for medical benefits.  Specifically, AOI contends this insurer, and the company it uses to provide fee schedule quotes, consistently refuse to pay AOI for a particular, current procedural terminology (CPT) code for a surgical tray, when that code is submitted for payment in conjunction with another CPT code related to AOI’s imaging procedures.  AOI contends its concurrent billing using these CPT codes is proper.

Employer contends AOI’s claim is moot as Employer paid its $148.40 bill for the surgical tray in full.  Consequently, Employer contends there is no justiciable issue.  Alternately, Employer contends AOI’s claim should be denied because the balance sought for the surgical tray was included in another CPT code, which Employer also paid in full, and AOI should not be allowed a double recovery.  Employer contends AOI’s concurrent billing with these CPT codes is improper.

Is AOI entitled to payment for CPT code A4550 for a surgical tray when billed in conjunction with CPT code 23350 when AOI concurrently provides a computer-assisted tomography (CT) scan, guided needle placement, and an enhanced, magnetic resonance imaging (MRI) scan of the shoulder?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On December 29, 2008, Employee reported he injured both shoulders as a result of excessive, overhead work on or about December 19, 2008 (Report of Occupational Injury or Illness, December 29, 2008).

2) On March 11, 2009, AOI performed two CT scans to facilitate localized, contrast material injection into Employee’s shoulders, followed by two MRI scans on Employee’s right and left shoulders, on referral from Christopher Manion, M.D. (Alaska Open Imaging Center report, March 11, 2009).

3) On March 11, 2009, Employee was an “outpatient” at AOI when these procedures were performed, because he presented at a medical facility and was released the same day (record).

4) On March 11, 2009, AOI was a medical facility because it provided medical services including imaging (record; Barnett).

5) On or about March 26, 2009, Corvel Corporation (Corvel) performed a review of these bills, commonly referred to as a “MedCheck,” to determine the allowable amount Employer’s workers’ compensation insurance company should pay pursuant to the workers’ compensation fee schedule (Corvel Explanation of Review (EOR), March 26, 2009).   Corvel provided a separate EOR for Employee’s right and left shoulders.  The procedures performed on the shoulders were identical.  Each EOR contained the CPT code for CT-guided needle placement and subsequently an MRI, the surgical services (23350), and “surgical trays” (A4550) (id.).  Corvel, and consequently Employer, disallowed payment for the “surgical trays” stating they were “included in another billed procedure” (id).

6) On January 6, 2010, AOI submitted a Workers’ Compensation Claim (claim) requesting medical costs totaling $148.40, which comprised the total unpaid balance disallowed by Corvel (Worker’s Compensation Claim, January 6, 2010).  AOI asked for a decision on compensability of a specific CPT code, A4550, “surgical trays,” because Employer’s insurer and Corvel, the company Employer used to provide workers’ compensation fee schedule amounts, consistently denied payment for this code when AOI concurrently submitted it with CPT code 23350 (id.; Barnett).

7) Employer answered AOI’s claim disputing it on grounds the charge for “surgical trays” is incorporated into the outpatient facility’s charge for a surgical procedure (Answer, January 20, 2010).  However, Employer paid the $148.40 bill in full prior to hearing (Employer’s argument).

8) On April 7, 2010, AOI employee Kim Barnett testified.  She is not certified as a CPT code expert (Barnett).  However, AOI employs a certified CPT code expert who believes it is proper to concurrently bill for both the surgical procedure 23350 and the “surgical trays” A4550 in this situation (Worker’s Compensation Claim, January 6, 2010; Barnett).

9) On April 7, 2010, Corvel employee Misty Steed testified.  She is not certified as a CPT code expert (Steed).   However, Corvel employs a certified CPT code expert who believes it is improper to bill for both the surgical procedure 23350 and the “surgical trays” A4550 in this situation (id.).

10) CPT code 23350 includes among other things, “Kit, Pack, Tray” (Employer’s Hearing Exhibit # 1).

11) The surgical tray contains whatever a physician wants it to contain, but may include syringes, needles and the injectable material (Steed).

12) This “tray” is the same tray billed as a “surgical tray” under CPT code A4550 (Steed).

13) “Surgical trays” is CPT code A4550 and is found in the “Durable Medical Equipment” section of the fee schedule (fee schedule at 254).

14) The disallowed amount for the surgical tray sought in AOI’s claim is included in the CPT code 23350 (Employer’s Hearing Exhibit # 1; Steed).

15) As stated in The Official Alaska Workers’ Compensation Medical Fee Schedule (fee schedule) in  respect to “surgical services”:

Outpatient facility services directly related to the procedure on the day of an outpatient surgery comprise the comprehensive, or all-inclusive, surgical outpatient facility charge.  The comprehensive outpatient surgical facility charge usually includes the following services:

. . .

· Equipment, devices, appliances, and supplies

. . .

An outpatient is defined as a person who presents to a medical facility for services and is released on the same day. . . . (fee schedule, at 3-4).

16) CPT code 23350 describes “INJ SHLDR ARHTROGRPH/ENHNCD CT/MRI ARTHROGRPH and is found in the “Surgery” section of the fee schedule (id. at 41, 63).

17) Employer did not dispute the work-relatedness of AOI’s bill (Answer).

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

Sec. 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . .

Sec. 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  In complex medical cases, medical evidence is often necessary to establish the preliminary link between the work injury and the ongoing disabilities.  Delaney v. Alaska Airlines, 693 P. 2d 859, 862 (Alaska 1985).   

The general purpose of workers’ compensation statutes is to provide workers with a simple speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).   An employee need not have unpaid medical bills to bring a claim for medical services.  An injured worker who has been receiving medical treatment has the right to a prospective determination of compensability.  Summers v. Korobkin Construction, 814 P.2d 1369, 1372 (Alaska 1991).  Medical providers have rights to bring claims for medical services provided to injured workers similar to the rights of the injured employee to claim those same medical benefits.  Barrington v. Alaska Communication Systems Group, Inc., 198 P.3d 1122, 1128-1129 (Alaska 2008).
Sec. 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.).  Once an employee establishes a claim of disability, the employee retains the presumption of continuing disability, unless and until the employer introduces substantial evidence to the contrary (id. at 1280).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption applies to claims for medical benefits as these come within the meaning of “compensation” in the Act.  Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must establish a “preliminary link” between the disability or need for medical care and the employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The claimant need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  “Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction Co., 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].”  Cheeks, 742 P.2d at 244.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  There are two possible ways for an employer to overcome the presumption: 

(1) Produce substantial evidence providing an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 

(2)  Directly eliminate any reasonable possibility the employment was a factor in the disability.  

Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  The employer’s evidence is viewed in isolation, without regard to any evidence presented by the claimant (id. at 1055).  Therefore, credibility questions and weight to give the employer’s evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles the claimant to compensation benefits.  Norcon, 880 P.2d at 1054.  If an employer produces substantial evidence the injury is not work-related, or as in this case the medical charge is not compensable, the presumption drops out, and the claimant must prove all elements of its case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (citing Miller, 577 P 2d. at 1046).  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Consistent with AS 23.30.120(a) and cases construing its language, a claimant may raise the presumption a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and in the absence of substantial evidence to the contrary this presumption will satisfy the claimant’s burden of proof as to whether continued treatment or care is medically indicated.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  The same standard is used in determining whether an employer has rebutted the §120 presumption (id. at 1046).   

ANALYSIS

Is AOI entitled to payment for CPT code A4550 for a surgical tray when billed in conjunction with CPT code 23350 when AOI concurrently provides a computer-assisted tomography (CT) scan, guided needle placement, and an enhanced, magnetic resonance imaging (MRI) scan of the shoulder?

The law says medical providers have a right to bring an independent claim for bills for services rendered to an injured employee.  Providers’ rights to file claims for medical bills are similar to the rights to claim these same bills, held by injured workers.  The Alaska Supreme Court says injured workers are entitled to prospective decisions on medical services, even if past bills are paid.  Employee may need additional services from AOI.  It follows medical providers are entitled to this same right.  Therefore, AOI is entitled to a decision on its claim even though Employer already paid the bill in question.  

This claim involves factual disputes, so the presumption of compensability analysis must be applied.  In the presumption analysis’ first step, AOI raised the presumption of compensability on its claim for disallowed medical services through Kim Barnett’s testimony.  She testified her CPT coding expert determined billing CPT code A4550 concurrent with code 23350, when AOI performs a CT-guided needle placement injection followed by an MRI scan of the shoulder, was appropriate.  This testimony caused the §120 presumption to attach to AOI’s claim and shifted the burden of production to Employer to rebut the raised presumption with substantial evidence.

In the presumption analysis’ second step, Employer successfully rebutted the raised presumption through Misty Steed’s testimony.  She testified her CPT coding expert determined billing CPT code A4550 concurrent with code 23350, when AOI performs a CT-guided needle placement injection followed by an MRI scan of the shoulder, was inappropriate.  This testimony rebuts the raised presumption, causes it drop out, shifts the burden of persuasion back to AOI and requires AOI to prove its claim by a preponderance of the evidence.

AOI has not proven its claim for payment of CPT code A4550 under the specific facts presented in this case by a preponderance of the evidence.  The weight of evidence preponderates in Employer’s favor.  The CPT coding experts disagree on the proper application of the fee schedule in this situation.  However, the facts show Employee meets the definition of an outpatient and AOI meets the definition of an outpatient facility.  AOI bills some services from the fee schedule’s “surgery” section, including CPT 23350.  It follows, based upon experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above, the contrast injection is a “surgical” procedure.  The fee schedule’s introduction states “outpatient facility services related to the procedure on the day of an outpatient surgery” comprises the “all-inclusive” surgical outpatient facility charge.  This “charge,” according to the fee schedule, “usually includes” all “equipment, devices, appliances and supplies.”  A syringe, needle and contrast material, found on a surgical tray, fit into this definition because they are equipment, devices and supplies.  This is consistent with Misty Steed’s testimony concerning the nature of a “surgical tray.”  Therefore, because Employer paid AOI for CPT code 23350, AOI was paid for the equipment, devices, and supplies used to inject the contrast material into the shoulder joint through CPT code 23350, and AOI is not entitled to additional, separate payment for the surgical tray referenced in A4550.

CONCLUSIONS OF LAW

AOI is not entitled to payment for CPT code A4550 for a surgical tray when billed in conjunction with CPT code 23350 when AOI concurrently provides a computer-assisted tomography (CT) scan, guided needle placement, and an enhanced, magnetic resonance imaging (MRI) scan of the shoulder.


ORDER

AOI’s January 6, 2010 claim for medical costs is denied.

Dated in Anchorage, Alaska on April  30, 2010.





ALASKA WORKERS' COMPENSATION BOARD






William Soule,






Designated Chairman






David Robinson, Member






Linda Hutchings, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ALASKA OPEN IMAGING / applicant; v. HAWG ELECTRIC, employer; UMIALIK INSURANCE CO, insurer / defendants;  Case No. 200821409; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 30, 2010.






Kimberly Weaver, Clerk
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