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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION 

FOR FINDING OF FAILURE TO INSURE FOR WORKERS’ COMPENSATION LIABILITY,FOR ASSESSMENT OF A CIVIL PENALTY, and FOR A STOP ORDER 

Against

MIDNIGHT SUN MONTESSORI 

SCHOOL, INC. and MELISSA 

BAFFREY
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	STOP WORK ORDER &

FINAL DECISION AND ORDER

AWCB Case No.  700002754
AWCB Decision No.10-0080  

Filed with AWCB Anchorage, Alaska

on May 3, 2010


On March 23, 2010, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Petition for Finding of Failure to Insure for Worker’s Compensation Liability, for Assessment of a Civil Penalty, and for a Stop Work Order against Midnight Sun Montessori School, Inc. (“MSMSI” or “Employer”) and Melissa Baffrey.  Mark Lutz, Investigator for the Special Investigations Unit of the Workers’ Compensation Division (“Division”), Alaska Department of Labor and Workforce Development, represented the State of Alaska.  Melissa Baffrey appeared for the Employer.  The record closed when Board completed its deliberations on April 1, 2010.

ISSUES
The Division contends the Employer operated a business utilizing employee labor without workers’ compensation insurance.  The Division contends a civil penalty should be assessed against the employer and a stop order should be issued prohibiting the Employer from utilizing employee labor.  The Employer does not dispute the Division’s contentions, but asks that mitigating factors be considered in assessing any penalty.

1. Has MSMSI failed to provide worker’s compensation insurance as required by law? 

2. Should the Board assess a civil penalty against MSMSI? 

3. Should the Board issue a Stop Work Order?

FINDINGS OF FACT
A review of the entire record and testimony at the hearing establish the following facts by a preponderance of the evidence:

1) MSMSI was formed in Alaska as a nonprofit corporation on April 30, 2004.

2) MSMSI’s most recent biennial report, filed in 2006, lists Melissa Baffrey as both registered agent and president.

3) MSMSI provided day care services for children,
 and employed workers in 2007, 2008, and 2009.

4) MSMSI’s last workers’ compensation insurance policy was cancelled on March 21, 2007.
  It remained uninsured from March 21, 2007 until the date of the hearing, 1,100 days.
  

5) MSMSI ceased operations on October 31, 2009, 955 days after its insurance policy was cancelled.  Although the corporation is inactive, it has not been legally dissolved.
  Ms. Baffrey testified MSMSI had leased the building in which it operated, and that it no longer has any income and has no assets; when asked what had been done with the assets, she stated MSMSI had only minimal assets and they  had been given away.

6) Under the policy in place prior to March 21, 2007, MSMSI’s effective daily cost of workers’ compensation insurance was $19.36 per calendar day.
  Its risk classification was 9064, for a child day care center, and the premium was based on $4.35 per $100.00 of payroll.
  

7) MSMSI’s total payroll from April 1, 2007 to March 31, 2007 was $203,408.11.  Its total payroll from April 1, 2007 through October 31, 2009 was $288,646.63.
  The payroll includes payments to officers of MSMSI.

8) The Division served MSMSI with a petition for a finding of failure to insure and the assessment of a civil penalty, together with a discovery demand by mail on March 5, 2008.  The mail was returned to the Division unclaimed.
  The Division again served the documents on MSMSI by certified mail on March 18, 2009.  A signed return receipt showed the documents had been delivered March 19, 2009.
  

9) Mr. Lutz attempted to telephone Ms. Baffrey subsequent to March 18, 2009, but his calls were not returned.  On August 11, 2009, by certified mail, Mr. Lutz sent Ms. Baffrey a notification that MSMSI was still uninsured and a request for a conference; the mail was returned unclaimed.
  On October 22, 2009, Mr. Lutz sent a letter similar to the August 11, 2009 letter to Ms Baffrey, again via certified mail.  That letter was also returned unclaimed.

10) On November 9, 2009, Mr. Lutz filed an Affidavit of Readiness for Hearing and exhibits with the Board and mailed a copy to MSMSI by certified mail.  The documents were again returned as unclaimed.

11) On December 14, 2009, the Affidavit of Readiness for Hearing and exhibits were served on MSMSI by the Judicial Service Division of the State Troopers.
   

12) On February 23, 2010, the Judicial Service Division of the State Troopers also served MSMSI with notices of a prehearing and the March 24, 2010 hearing.

13) MSMSI did not respond to the Division’s discovery requests or offer any evidence of workers’ compensation insurance coverage, the number of its employees, or the days worked.

14) PDM, LLC, an Alaska limited liability company, is now doing business as “Midnight Sun Montessori.”
 Melissa Baffrey is the only member and sole owner of PDM, LLC, which provides child day care services at the same address at which MSMSI previously operated.
  At the time of the hearing, PDM, LLC did not have workers’ compensation insurance.
  

PRINCIPLES OF LAW
AS 23.30.060(a) imposes liability on an employer for any injuries while uninsured:

An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee.

AS 23.30.070(f) states:

An employer who fails or refuses to send a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee or the legal representative of the employee or other person entitled to compensation by reason of the employee's injury or death an additional award equal to 20 percent of the amounts that were unpaid when due. The award shall be against either the employer or the insurance carrier, or both.

Under AS 23.30.075 Employers have a duty to insure their employees against work-related injury: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for.... 

(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order (emphasis added)

AS 23.30.080(f), with an effective date of November 7, 2005, provides penalties for failure to insure:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by AS 23.30.075.

The primary goal of a penalty under AS 23.30.080(f) is not to be unreasonably punitive, but rather to bring the employer into compliance, deter future lapses, ensure the continued employment of the business’ employees in a safe work environment, and to satisfy the community’s interest in fairly penalizing the offender.
  A penalty is not intended to destroy a business or cause the loss of employment.
  

In Alaska R&C Communications v. Division of Workers’ Compensation, AWCAC Decision No. 088 (September 16, 2008) the Alaska Workers’ Compensation Appeals Commission grouped into four categories the factors to be considered in assessing a penalty.  First are those relating to the duration and scope of the risk to employees; this is evaluated on a sliding scale.  The second are those factors relating to the culpability of the employer.  Third are factors bearing on the community.  The Board must weigh the danger to the community presented by the continued operation of the business against the harm to the community and to the employees that would result from the business’ closures.  The fourth category pertains to the employer’s ability to pay the fine.  

In In Re Beck, dba The Saltry, Inc.,
 the Board reviewed the factors it has considered in determining an appropriate civil penalty under AS 23.30.080(f): 

Factors we have weighed in setting civil penalties have included the number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of the employer’s compliance with the Alaska Workers’ Compensation Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, including diligence in claiming certified mail, the risk to employees at the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees or on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer violated a stop work order, and the credibility of the employer’s promises to correct its behavior.  Considering these factors the Board has found a wide range of penalties reasonable, from no penalty up to $1,000.00 per uninsured employee work day, based on the specific circumstance of the violation.  (citation omitted)

AS 23.30.085 provides, in relevant part: 
(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of the employer’s insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b)  If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents . . .

AS 23.30.122 provides:

The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.

Sec. 23.30.240(a) provides:

An executive officer elected or appointed and empowered in accordance with the charter and bylaws of a corporation, other than an official of a municipal corporation or a charitable, religious, educational, or other nonprofit corporation, is an employee of the corporation under this chapter.  . . .  Notwithstanding any other provision of this chapter, an executive officer of a municipal corporation or of a charitable, religious, educational, or other nonprofit corporation may be brought within the coverage of its insurance contract by the corporation by specifically including the officer in the contract of insurance.  . . .

ANALYSIS

Among the Division’s proposed hearing exhibits were documents relating to PDM, LLC, an entity solely owned by Ms. Baffrey and providing child day care services.  Prior to taking any testimony or evidence, the Designated Chair informed Mr. Lutz that if the LLC had not been named as a party and had not been served, the Board could not take any action against the LLC.  The Chair explained that notice to Ms. Baffrey as the President or Registered Agent of the nonprofit corporation was not adequate notice to the LLC.  The Chair offered Mr. Lutz the option of continuing the hearing to allow the LLC to be served.  Mr. Lutz elected to proceed with the hearing against only the nonprofit corporation and Ms. Baffrey personally.

Has the Employer failed to provide worker’s compensation insurance?

The Division presented evidence that MSMSI was not authorized to self-insure and had utilized employee labor since March 21, 2007 without worker’s compensation insurance.  MSMSI concedes it used employee labor without insurance after March 31, 2007, but states it has not had any employees since October 31, 2009.  

As a consequence of its failure to insure as required by AS 23.30.075(a), MSMSI is conclusively presumed to have elected to pay directly any benefits that may be due its employees under the Act.  AS 23.30.060.  Where an employer is a corporation, as here, all persons with the authority to insure for workers’ compensation liability and any person actively in charge of the corporation are personally liable, jointly and severally, with the employer for any compensation or benefits for which the employer may be liable.  Ms. Baffrey was actively in charge of the corporation while it was uninsured, and is therefore liable with the corporation for which the employer may be liable during the period it was uninsured.  AS 23.30.075(a).

As MSMSI did not have insurance from April 21, 207 through October 31, 2009, it could not have filed evidence of its compliance with the Division.  Consequently, pursuant to AS 23.30.085, MSMSI is liable for a 20% penalty on top of any benefits due an injured employee.  AS 23.30.070

Should a civil penalty be assessed against the Employer?

Under the Alaska Workers’ Compensation Act, when an employer subject to the requirements of AS 23.30.075 fails to insure, AS 23.30.080(f) grants the board discretion to assess a civil penalty of up to $1,000.00 for each employee, for each day an employee is employed while the employer was uninsured.  The legislature has made its intentions clear: employers are subject to a severe penalty when they permit employees to work without workers’ compensation insurance in effect.
  

Determining an appropriate penalty in this case is complicated by two factors.  First, MSMSI did not respond to the Division’s discovery requests or present any evidence of the number of employee workdays while it was uninsured.  Second, MSMSI is no longer actively in business.  

The maximum penalty under AS 23.30.080(f) is $1,000.00 per uninsured employee work day.  The Division reported that MSMSI had 35 employees during the 955 days it was uninsured prior to ceasing operations.  It is almost a certainty that all of the employees did not work every one of the 955 days.  Also, Ms. Baffrey testified that some of the employees listed on the Employment Security Division reports were officers of the nonprofit corporation, but at the hearing she could not identify the officers based on the limited information in the report.  Under 23.30.240(a), officers of a nonprofit corporation are not considered employees for purposes of workers’ compensation.  Both of these factors will result in an overstatement of the maximum penalty, but because MSMSI failed to respond to the Division’s discovery requests or to produce evidence at the hearing, we have nothing else to work with.  Thirty-five employees working for 955 days equates to 33,425 employee work days; the maximum penalty under AS 23.30.080(f) would be $33,425,000.00.  While MSMSI’s conduct in this case raises serious concerns, such an amount would clearly be excessive.  

The first of the four categories of factors bearing on the determination of an appropriate civil penalty is the duration and scope of the risk to employees.  Based on experience, the risk to employees of a child day care business is moderately low.  The fact that MSMSI reported no injuries during the time it was in operation supports that assessment.  Also considered is the duration of the risk, here 955 days.  While the risk to employees here may not have been great, the significant length of time they were uninsured is an aggravating factor warranting a higher penalty.

The second category of factors relates to the employer’s culpability.  Here, even after being notified by the Division that it did not have insurance, MSMSI continued to operate for 592 more days, until it ceased operations on October 31, 2009; that is more than half of the total time it was uninsured.  During that time, certified mail from the Division was repeatedly returned unclaimed, and telephone messages left by the investigator were not returned.  MSMSI made no effort to remedy its failure to insure or to comply with the Division’s discovery requests.  MSMSI’s blatant disregard for the statutory requirement for insurance after the Division’s notification and its failure to respond to the Division’s discovery requests are both aggravating factors that support an increased penalty.  

The evidence suggests that the employer may be moving employees about in a “shell game” to avoid worker’s compensation liability.  After receiving notice from the Division, but before it responded, MSMSI wound down its business without ever obtaining insurance.  Ms. Baffrey, who was president of MSMSI, is the sole member of PDM, LLC, which is now doing business as “Midnight Sun Montessori School” at the same address at which MSMSI operated.  At the time of the hearing, PDM, LLC did not have worker’s compensation insurance.  

The third group of factors pertains to the community, specifically, the impact of the penalty on an employer’s ability to continue to conduct business and the impact of the penalty on the employees of the business.  Here, as MSMSI has ceased operations and is no longer using employee labor, neither of those considerations is significant.  Also considered is the danger to the community presented by an uninsured employer.  Again, since MSMSI has ceased operations, this consideration is no longer significant.  That is not to suggest the community factors are irrelevant, however.  While the corporation is inactive, it had not been legally dissolved at the time of the hearing; it could be revived, and it could resume operations.

The final category of factors for consideration is the employer’s ability to pay the penalty.  Ms. Baffrey testified MSMSI disposed of its assets and no longer has any assets or income with which to pay a penalty.  Based on Ms. Baffrey’s vague statements, her testimony in this regard lacks credibility.  It is also clear that MSMSI had funds when it was first notified by the Division of its violation on March 19, 2008: it continued to pay its employees until October 31, 2009.  It should not be allowed to avoid a penalty because it was able to transfer or otherwise dispose of its assets before a hearing was held.  

Between the lapse of its policy on March 21, 2007 and cessation of operations on October 31, 2009, MSMSI reported paying $288,646.63 in wages.  Applying the premium rate from the cancelled policy of $4.30 per $100.00 of payroll to that figure, MSMSI would have paid approximately $12,556.00 to insure its employees from March 21, 2007 through October 31, 2009.  

In light of the foregoing factors, the penalties imposed in the board’s previous decisions, and the unique circumstances of this case, a penalty of $26.00 per uninsured work day best serves the intent of the Act.
  At 955 uninsured work days, that is a total penalty of $24,830.00.  

To assist MSMSI in meeting the obligation, a payment plan will be permitted.  If MSMSI fails to timely make the ordered payments or uses employee labor without workers’ compensation insurance in place, the entire remaining balance, will become immediately due and payable. 

Should a Stop Work Order be issued?

When an employer fails to insure as required by AS 23.30.075, a stop order may be issued prohibiting an employer from using employee labor without workers’ compensation insurance.  If an employer violates the stop order, the Board is required to assess a civil penalty of $1,000.00 per day.  

While it may seem like beating a dead horse to issue a stop work order to an employer that has ceased operations, a stop work order will be issued here for the some of the same reasons a civil penalty was assessed.  First, MSMSI has not been legally dissolved; it can resume operations if its officers and directors so choose.  Second, because MSMSI wound down its operations and its principal began another day case business at the same address, with essentially the same name, and without insurance rather than responding to the Division’s Petition and Discovery Demand, it appears the employer is playing a “shell game” to avoid its obligation to procure workers’ compensation insurance.  To ensure that MSMSI does not use employee labor without workers’ compensation insurance in the future, a stop order will be issued..  Should MSMSI resume operations, all that it need do to avoid the effect of the stop order is provide the Division with evidence of insurance.  

CONCLUSIONS OF LAW

1)
MSMSI failed to provide workers’ compensation insurance coverage required by AS 23.30.075, during the period March 21, 2007 through October 31, 2009.  MSMSI was in violation of AS 23.30.075 during these periods.  As a matter of law, based upon MSMSI’s failure to insure, it has elected direct payment of compensation for any claims arising during these periods it was in violation of AS 23.30.075.  As a further matter of law, under AS 23.30.075(b), Melissa Baffrey is personally jointly and severally liable with MSMSI for compensation and benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period MSMSI was in violation of AS 23.30.075. 

2)
MSMSI failed to file evidence of compliance with the workers’ compensation insurance requirements for the period from March 21, 2007 through October 31, 2009.  MSMSI was in violation of AS 23.30.085(a) and (b) during those periods.  MSMSI is subject to the liabilities set out in AS 23.30.060(a), and the penalties provided in AS 23.30.070(f) for any valid claims of injury arising during the periods it was in violation of AS 23.30.085.

3)
Further, MSMSI is subject to assessment of a civil penalty for failure to insure pursuant to AS 23.30.080(f) during the periods March 21, 2007 through October 31, 2009.               

4)
Because MSMSI failed to insure as required by AS 23.30.075, and remains uninsured, a stop work order under AS 23.30.080(d) prohibiting MSMSI from using employee labor until it insures is appropriate.

ORDER

1) A Stop Work Order is hereby issued.  It shall be effective from the moment this Decision and Order is served upon MSMSI or its registered agent until MSMSI has secured workers’ compensation insurance and filed evidence of compliance with the Division.   
2) The Special Investigations Section of the Workers’ Compensation Division, or the Alaska State Troopers, shall serve a copy of this Stop Work Order and Final Decision and Order on MSMSI, by hand delivery on the person in charge of the business at the business’ premises, and on its registered agent, Melissa Baffrey, by personal service on May 5, 2010, or as soon as possible thereafter
3) MSMSI and Melissa Baffrey are directly liable for all compensable claims arising during the periods MSMSI was in violation of AS 23.30.075.  MSMSI is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which it was in violation of AS 23.30.075.

4) Melissa Baffrey is personally liable, jointly and severally, with MSMSI for any compensable claims arising during the periods MSMSI was in violation of AS 23.30.075.

5) If MSMSI utilizes employee labor, it shall maintain workers’ compensation insurance coverage for all employees, and shall file evidence of compliance with the Division in accord with AS 23.30.085.

6) MSMSI  shall pay a civil penalty of $24,830.00 pursuant to the following payment plan:  MSMSI shall make an initial payment of $463.00 within seven days after its receipt of this decision and order.  Thereafter, MSMSI shall make monthly payments of $413.00 for fifty-nine months, commencing on the first day of June 2010, with the final payment due on May 1, 2015.  If MSMSI fails to make the initial payment within seven days of its receipt of this decision and order, or any of the remaining fifty-nine payments within seven days of the monthly due date, the balance of the civil penalty shall immediately become due.  Under AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare MSMSI in default. 

7) Payments shall be made in accord with AS 23.30.080(g), to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 115512, Juneau, Alaska 99811-5512.  MSMSI shall make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund. Checks must include AWCB Case Number 700002754, in addition to the AWCB Decision Number 10-_____.   Pending payment of the civil penalties assessed under AS 23.30.080(f) in this Decision and Order, jurisdiction shall be maintained over this matter.

8) The Special Investigations Section of the Workers’ Compensation Division shall monitor MSMSI for compliance with AS 23.30.075, AS 23.30.085, and for timely payment of the civil penalty set forth herein, on a quarterly basis, for a period of not less than five (5) years. Upon full, timely compliance by MSMSI as set forth herein, the Special Investigations Section shall, within 30 days, prepare a proposed Order of Discharge of Liability for Penalty for the board’s approval and issuance.
Dated at Anchorage, Alaska on May 3, 2010





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chair






Robert Weel, Member






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Stop Work Order and Final Decision and Order in the matter of In re. MIDNIGHT SUN MONTESSORI SCHOOL, INC, uninsured employer/respondent; Case No. 700002754; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 3, 2010.






Kimberly Weaver, Clerk 
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� Alaska R & C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, Alaska Workers’ Compensation Appeals Commission,  AWCAC Decision No. 088 (September 16, 2008).


� Id. at page 27.


� AWCB Decision No. 09-0105 (June 2, 2009).  


� See Committee Minutes from March 10, 2005, SB 130, before the Senate Labor and Commerce Committee, testimony of Director of Workers’ Compensation, Paul Lisanke, beginning at 1:47:55 PM.  


� Under 8 AAC 45.176, which became effective February 28, 2010, four aggravating factors would exist here.  Under the new regulation, that would have lead to a penalty from $51.00 to $499.00 per uninsured employee workday.  However, because all of the conduct at issue in this case occurred prior to the effective date of the regulation, the new regulation is not applied here.  
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