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	INTERLOCUTORY DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200604112M
AWCB Decision No.  10-0081
Filed with AWCB Anchorage, Alaska

on May 4, 2010


On March 4, 2010, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for reconsideration of the board’s decision in decision number 08-0148,
 and the employer’s petition to dismiss dated December 30, 2008.  The Board previously granted reconsideration and asked for further briefing and oral argument.  The parties stipulated to hearing the employer’s petitions to dismiss in this hearing as well.  The employee was represented by attorney Charles Coe.  Attorney Shelby Nuenke-Davison represented the employer (“employer”).  The record closed after the hearing, but was reopened on April 14, 2010, when the Board requested further briefing on several issues.  The record was closed on April 29, 2010, after the Board received the parties’ briefs.

ISSUES

The employer contends the employee’s claim should be dismissed because he did not request a hearing within two years after the filing of a post-claim controversion as required by 
AS 23.30.110(c).  Further, the employer contends the employee’s failure cannot be excused because he is represented by counsel.  The employer finally argues the board can not consider the employee’s response to this petition because it was not filed within twenty days as required by 8 AAC 45.050(c)(2).  The employee responds he was actively involved in the SIME process which tolled the AS 23.30.110(c) deadline.  Further, the employee replies there is no sanction provided in the regulations for failing to answer a petition within twenty days.

1. Can the board consider the employee’s answer to the petition even though it was filed more than twenty days after the petition? 

2. Should employee’s workers’ compensation claims dated September 20, 2006, July 18, 2006, and August 30, 2006 be dismissed pursuant to AS 23.30.110(c)?

The employer contends Dr. Winn’s SIME report should be excluded from the record because the board designee Joireen Cohen abused her discretion by sending the employee to an examination prior to providing Dr. Winn with the SIME binders and questions thereby denying the employer due process.  Further, the employer argues the designee abused her discretion by not ruling on the employer’s petition to quash employee’s July 25, 2007 supplemental SIME records, and by having ex parte communications with the employee and his counsel.  The employer also contends Dr. Winn’s report is inherently biased because he only considered the employee’s stated concerns in the initial evaluation and report, and the first report therefore incorporates only the employee’s version of the case and not the employer’s.  The employee responds the SIME report is valid despite the unorthodox method used by the board designee.  Further, the employee argues the board designee merely took advantage of an earlier appointment time that became available, and communications with the designee are not ex parte if they only concern scheduling matters.  Also the employee asserts many doctors prefer to talk with the patient before conducting the exam and reviewing any additional records, and this process did not invalidate this SIME report.  Finally, the employee contends the board can consider Dr. Winn’s report even if it orders a second psychiatric SIME because the board can treat Dr. Winn’s report as a treating physician report.

3. Did the designee engage in improper ex parte communications with one party when she contacted the employee and employee’s counsel regarding the appointment time, and failed to contact the employer’s counsel, thereby denying employer the opportunity to object prior to the examination going forward?

4. Did the designee abuse her discretion by sending the employee to the SIME appointment prior to sending the SIME doctors the binders and questions?

5. Did the designee abuse her discretion by not ruling on the employer’s petition to quash?

6. Should Dr. Winn’s SIME reports be excluded from the record?

7. Did Dr. Winn have a conflict arising from acting as the board’s SIME physician and as the state’s expert in the employee’s PERS case, and if so, did that conflict disqualify Dr. Winn from acting as the board’s SIME physician? 

8. If Dr. Winn’s reports are not excluded from the record, how should they be treated?

9. Should the board order a new psychiatric SIME?

FINDINGS OF FACT

After reviewing the entire administrative record, a preponderance of the evidence establishes the following:

1. The board issued a decision on August 21, 2008 in which it struck Dr. Winn’s January 28, 2008 report from the record.  The board also ordered that “Dr. Winn is no longer an appropriate physician to perform an SIME,” however the employer was ordered to pay Dr. Winn’s $560.00 bill for performing the SIME.

2. On August 28, 2008, the employer petitioned for reconsideration of McKitrick I, which the Board granted on September 19, 2008 in McKitrick II.
  The board found the second report issued by Dr. Winn on September 5, 2008, to be new evidence, and agreed to hear arguments based on that report in a new hearing “to address the issues argued in McKitrick I.”
   The board also ordered a prehearing conference.  That prehearing conference took place on February 25, 2009, followed by another prehearing which occurred on May 19, 2009, and established the issues for hearing as “AWCB #08-0170…-additional argument on SIME physician issues."
  No party objected to the prehearing conference summary. Another prehearing conference was conducted by the board chair on November 12, 2009, employee's counsel did not attend the properly noticed prehearing conference. In the prehearing conference summary the chair noted the issues for hearing to include "additional argument on SIME physician issues" and neither party objected to the statement of issues in that prehearing conference summary.

3. The employee was reported an injury occurred on March 24, 2006, when he was involved in a motor vehicle accident while working for the employer, and sustaining injuries to his shoulders and right arm.
  The employee also reported April 22, 2006 injury resulted from an assault by a man with a cane.  The employee reported injuries to his upper back, shoulders, neck, face and hands.
  These injuries have been consolidated into this case.

4. The employee filed four workers compensation claims (WCC).   Arising out of the April 22, 2006 assault were the following WCCs: July 18, 2006 for injuries to his right arm, elbow, left shoulder, neck and back, requesting TTD, PPI, medicals (surgery), transportation costs, interest and an SIME; September 20, 2006 for posttraumatic stress syndrome (PTSD) requesting TTD, medical costs and transportation costs.  Arising out of the March 24, 2006 MVA were the following WCCs: July 18, 2006 for injury to the shoulder requesting TTD, PPI, medical costs (surgery), transportation, interest and an SIME; August 30, 2006 for injuries to the neck, back, shoulders and fibromyalgia requesting TTD, medical costs, transportation costs, reemployment benefits, costs and an SIME.
  The employee claimed an SIME in three out of four WCC's.

5. The employer filed controversions in both injuries denying all benefits eight times, often in both cases on the same day. Those controversions were dated June 28, 2006, August 3, 2006, October 4, 2006, December 1, 2006, and December 20, 2006. The employer also controverted Dr. Winn's SIME bill on July 18, 2008, but later paid this bill on order from the board.

6. On December 30, 2008 the employer filed a petition to dismiss the employee's July 18, 2006 and August 30, 2006 workers compensation claims pursuant to AS 23.30.110(c), and an affidavit of readiness on this petition on February 13, 2009.
  The employee filed an answer to the petition on April 10, 2009.
  

7. On January 10, 2007, the employee received the standard AS 23.30.110(c) warning, advising him to request a hearing within two years of a post claim controversion in a prehearing conference summary.
 This warning did not advise the employee of any specific date by which he had to request a hearing.  At no other time was the employee advised of the AS 23.30.110(c) time clock.  

8. On May 2, 2007, the employer petitioned the board for an SIME on the issue of compensability of the two injuries. On June 7, 2007, the board designee ordered an orthopedic and psychiatric SIME. The parties stipulated to Dr. Winn to conduct the psychiatric SIME because of reports the employee could not travel. The parties were permitted to submit eight questions for the SIME physician. The parties provided the board designee the SIME binders and questions on July 9, 2007. On July 10, 2007, the employer supplemented the SIME binders with a biomechanical report. On July 25, 2007, the employee filed supplemental SIME medical records. On August 1, 2007, the employer filed a petition to quash employee's supplemental SIME medical records. The employer directed a letter to the board designee asking for a ruling on the petition to quash because the supplemental SIME medical records may prejudice the SIME opinion. The employee never filed an opposition to the petition to quash. Having received no ruling, on October 26, 2007, the employer requested a prehearing which was scheduled for December 5, 2007. On December 4, 2007, upon inquiry from the employer after speaking with opposing counsel, the board designee disclosed to the employer that the employee attended an SIME with Dr. Winn on December 3, 2007.
 The board designee also disclosed to the employer that she had spoken with the employee's counsel on November 30, 2007, regarding the December 3, 2007 SIME. At the December 5, 2007 prehearing, which the employee's counsel did not attend, the employer was informed the SIME with Dr. Winn had occurred prior to Dr. Winn being provided the SIME binders and questions. The employer stated her objection to the SIME being conducted without her knowledge, without binders and questions, and the board designee’s failure to rule on the employer's petition to quash. The employer also objected to the board designee having ex parte contact with the employee. On January 3, 2008, the employer filed an objection to the SIME of Dr. Winn in which the employer argued that the "SIME was not fair or impartial as the only information Dr. Winn had for the SIME was from Mark McKitrick, and Dr. Winn did not have the benefit of the plethora of pre-existing records nor any of the EME reports."

9. The board designee did not prepare a prehearing conference summary for the December 5, 2007 prehearing.

10. The binders and questions were provided to Dr. Winn on March 29, 2008.

11. On April 8, 2008, the employer filed a petition asserting the board designee abused her discretion in scheduling the SIME without informing the employer, failing to provide Dr. Winn with the SIME binders and questions prior to the examination, failing to rule on the employer’s petition to quash the employee’s supplemental SIME records, and failing to issue a prehearing conference summary for the December 5, 2007 prehearing. This petition was not answered by the employee.

12. On June 20, 2008, the board received Dr. Winn’s initial SIME report based on the December 3, 2007 examination. Dr. Winn diagnosed the employee with posttraumatic stress disorder and major depressive disorder. Dr. Winn also stated the employee would benefit from returning to work after vocational rehabilitation. Dr. Winn further opined the employee's prognosis would be further improved by pain control and the cessation of litigation.
  

13. On July 16, 2008, the board held a hearing on the employer's petition for abuse of discretion. The board's decision in McKitrick I was the result of this hearing. On August 28, 2008, the employer petitioned the board for reconsideration. Prior to the board issuing the decision in McKitrick II Dr. Winn issued a second SIME report dated September 5, 2008. In this report Dr. Winn answered the SIME questions after reviewing the SIME binders. Dr. Winn noted in this report that he does not feel that not having access to the binders and questions prejudiced him anyway, and that he rendered an independent fair assessment of the employee. In this report Dr. Winn repeated his diagnosis of posttraumatic stress disorder with major depressive disorder but added pain disorder associated with psychological factors. Dr. Winn dismissed any notion the employee is malingering. Dr. Winn noted that the comment by Dr. Goranson that the employee “was "milking the system" borders on being unprofessional and hostile to the claimant.” Dr. Winn further opined the injuries aggravated, accelerated or combined with a pre-existing condition, but failed to offer an opinion on whether this change was permanent or temporary. Dr. Winn recommended continued individual, cognitive, behavioral psychotherapy combined with antidepressants and an increased level of physical activity including vocational rehabilitation. Dr. Winn finally stated the employee had reached some degree of medical stability but that it was only partial because he had good days and bad days, the employee was not able to return to work as a bus driver, but offered no PPI rating.
  Dr. Winn has not provided an invoice for the second report.

14. Dr. Winn also served as the state’s expert in the employee's public employee retirement system (PERS) case while in the process of evaluating the employee for the board.
  Neither party was aware of this conflict until Dr. Winn’s deposition.
  Despite repeated requests, neither party has been provided a copy of Dr. Winn’s report to PERS.

15. The employer subpoenaed Dr. Winn so that he could be deposed and explain why he did not summarize the medical records in his report, whether the EME report of Dr. Goranson was ever provided to him, where a referenced report from Erin Mulholland came from, and why he failed to reference any expert witness report in his SIME report (aside from a passing reference to a comment made by Dr. Goranson and quoted in other medical reports). Dr. Winn's videotaped deposition was taken on August 11, 2009, however he admitted 12 to 15 e-mail exchanges, psychological testing, and his original notes were missing from the boxes of records he brought to the deposition. Dr. Winn never provided those missing documents to the parties after Joan Wilkerson, the attorney for the state in the PERS claim, indicated those documents were protected by attorney-client privilege.
  As a result, Dr. Winn has not complied with the subpoena.

16. The orthopedic SIME ordered by the board designee has not been completed.

PRINCIPLES OF LAW

AS 23.30.001(1) provides in part, the Act is to be “interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to…employers….”  Further, AS 23.30.001(4) states “hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.”  These requirements extend to the SIME process.
8 AAC 45.050(c)(2) provides “[a]n answer to a petition must be filed within twenty days after the date of service of the petition and must be served upon all parties.”

AS 23.30.110 (c) provides, in part, “[I]f the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”

The time limit of AS 23.30.110(c) runs by operation of the statute.  In the past the board found dismissal under AS 23.30.110(c) automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of AS 23.30.110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion or face dismissal of his or her claim.  The court also noted that the defense of statute of limitations is "generally disfavored," and that neither "the law [n]or the facts should be strained in aid of it."
  In University of Alaska Fairbanks v. Hogenson, the Alaska Workers’ Compensation Appeals Commission (AWCAC) found, for continuing benefits such as TTD, a new claim for benefits may arise despite the statutory bar to benefits under an earlier-filed claim.
   Recently the AWCAC ruled in Hessel
a claimant bears the burden of establishing with substantial evidence a legal excuse from the AS 23.301.110(c) statutory deadline.  The claimant, a self represented litigant, did not establish a legal excuse such as that he lacked mental capacity or was incompetent, lacked notice, or the board was equitably stopped from dismissing his claim, which would have allowed the board to not dismiss his claim.

The Alaska Supreme Court addressed dismissal under AS 23.30.110(c) in Kim v. Alyeska Seafoods, Inc.
  The Supreme Court instructed that strict compliance with AS 23.30.110(c) is unnecessary because it is directory, not mandatory.
  The Court stated when a procedural statute is directory then “substantial compliance is acceptable absent significant prejudice to the other party.”
  A claimant cannot simply ignore the statutory deadline and fail to file anything, but substantial compliance can include a notification to the board that the party is not ready for an immediate hearing and the reasons for the inability, as well as a request for more time.
  The board has the discretion to deal with extraordinary circumstances and strict adherence to a procedural requirement is problematic when a party has to choose between perjury and dismissal.
  The board must consider the merits of a party’s request for more time and any resulting prejudice to the other party.
  

The AWCAC has ruled, under Richard v. Fireman’s Fund, 
 the board and its staff have a duty to inform unrepresented parties that the two-year limit of AS 23.30.110(c) is a “real fact” bearing on the employee’s claim.  Further, the board should ensure the parties present facts about whether a claimant was advised of the statutory time bar when it could result in denial of a claim.
   The Alaska Supreme Court has stated that the board has a duty to assist unrepresented claimants to explain how to determine the actual deadline for requesting a hearing.

After an employee is adequately informed of the two year deadline, AS 23.30.110(c) requires an employee to prosecute his or her claim in a timely manner once it is controverted by the employer.  The first controversion filed after the employee files a claim starts the two year time limitation contained in AS 23.30.110(c).

In the Aune
 decision, the board looked at not only how AS 23.30.110(c) should be analyzed, but also the impact an SIME has on AS 23.30.110(c)’s application.  The board stated AS 23.30.110(c) is a “no progress” rule, and, according to Professor Larson, should be analyzed like a statute of limitation defense.
  The board also noted that the Alaska Supreme Court has stated the defense of statute of limitations is “generally disfavored,” and that neither “the law [n]or the facts should be strained in aid of it.”
    The board in Aune addressed the question of whether a party’s claims should be dismissed when board action with the parties’ full consent and knowledge prevents the party from filing an Affidavit of Readiness (ARH).  The claimant in the Aune case was represented by counsel.  AS 23.30.110(c) does not permit a party to request a hearing unless an affidavit is filed stating that the party has completed the necessary discovery, obtained the necessary evidence and is prepared for the hearing.  Recognizing that the Alaska Supreme Court generally disfavors the statute of limitations defense, and relying in part on language in 
AS 23.30.110(c), the Aune board found the board designee’s order requiring an SIME made the employee unable to comply with AS 23.30.110(c) during the SIME process.  

The Superior Court dismissed the employer’s appeal of the board’s decision in Aune on February 21, 2002.  In doing so, the Superior Court noted, “Having determined that the board’s decision appears to be sound and that a stay is unjustifiable, the court concludes that discretionary review should not be granted at this time….”
 Consequently, we find no compelling reason not to apply the board’s reasoning in Aune. 

Prior board decisions have held the employee’s participation in the board’s SIME process tolls the running of the AS 23.30.110(c) time clock during the SIME process,
 but the question of precisely what events bracket that “process” remains an issue. Rollins v. Icicle Seafoods, Inc.
 states the board’s order for an SIME is the definitive tolling act under Aune, finding the board’s act in initiating the SIME process effectively prevents the filing of an ARH, because the fact-gathering process is not complete while the board and parties await the SIME report.  Greenwood v. Alaska Fleet Services, Inc.
 holds the SIME time clock re-starts upon SIME report issuance, unless follow up questions under 8 AAC 45.092 or a deposition extend the SIME process.   Further, the time clock is tolled for as long as the employee cooperates with the SIME process, and is re-started when the employee receives the SIME report, or the SIME process, including any post-report interrogatories or a deposition, is otherwise completed.
  In light of the Supreme Court’s Kim decision
 with which the Aune doctrine comports, it is only then that an employee can affirmatively certify as to completeness of discovery, readiness for hearing, and other matters required to be certified in completing the ARH.  Delaying the tolling of the time clock until the parties enter into an agreement for an SIME or, if disputed, until the Board orders or denies an SIME, which may result in a significant passage of time, would otherwise reward an employer and penalize an employee for delays occurring through no fault of the employee. 

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . .   

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

“The purpose of an SIME is to have an independent expert provide an opinion to the board about a contested issue.”
  The AWCAC in Bah v. Trident Seafoods Corp.,
 addressed the Board’s authority to order an SIME under AS 23.30.095(k) and AS 23.30.110(g).  With regard to AS 23.30.095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it confirmed, as follows:

[t]he statute clearly conditions the employee's right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated that before ordering an SIME, it is necessary for the Board to find that the medical dispute is significant or relevant to a pending claim or petition and that the SIME would assist the board in resolving the dispute.

The AWCAC further outlined the Board's authority to order an SIME under AS 23.30.110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it.

Under either AS 23.30.095(k) or AS 23.30.110(g), the AWCAC noted that the purpose of ordering an SIME is to assist the Board, but is not intended to give employees an additional medical opinion at the expense of the employer when the employees disagree with their own physicians’ opinion.
  

The AWCAC in Church v. Arctic Fire and Safety
 affirmed “[t]he purpose of an SIME is to assist the board in rendering its decision; the SIME doctor is the board’s expert.”
   “Therefore, the board is in the best position to assess what an SIME needs to include in order for the board to fill in any gaps or resolve any disputes in its understanding of the medical evidence.”
 

8 AAC 45.050(f)(3) provides:

Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.

8 AAC 45.092 provides in relevant part:

(e) If the parties stipulate that a physician not on the board's list may perform an evaluation under AS 23.30.095(k), the board or its designee may select a physician in accordance with the parties' agreement. If the parties do not stipulate to a physician not on the board's list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation. The board or its designee will consider these factors in the following order in selecting the physician: 

(1) the nature and extent of the employee's injuries; 

(2) the physician's specialty and qualifications; 

(3) whether the physician or an associate has previously examined or treated the employee; 

(4) the physician's experience in treating injured workers in this state or another state; 

(5) the physician's impartiality; and 

(6) the proximity of the physician to the employee's geographic location. 

(g) If there exists a medical dispute under in AS 23.30.095(k), 

(1) the parties may file a 

(A) completed second independent medical form, available from the division, listing the dispute together with copies of the medical records reflecting the dispute, and 

(B) stipulation signed by all parties agreeing 

(i) upon the type of specialty to perform the evaluation or the physician to perform the evaluation; and 

(ii) that either the board or the board's designee determine whether a dispute under AS 23.30.095(k) exists, and requesting the board or the board's designee to exercise discretion under AS 23.30.095(k) and require an evaluation; 

(h) If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct 

(1) a party to make two copies of all medical records, including medical providers' depositions, regarding the employee in the party's possession, put the copies in chronological order by date of treatment with the initial report on top and the most recent report at the end, number the copies consecutively, and put the copies in two separate binders; 

(2) the party making the copies to serve the two binders of medical records upon the opposing party together with an affidavit verifying that the binders contain copies of all the medical reports relating to the employee in the party's possession; 

(3) the party served with the binders to review the copies of the medical records to determine if the binders contain copies of all the employee's medical records in that party's possession. The party served with the binders must file the two binders with the board within 10 days of receipt and, if the binders are 

(A) complete, the party served with the binders must file the two sets of binders upon the board together with an affidavit verifying that the binders contain copies of all the employee's medical records in the party's possession; or 

(B) incomplete, the party served with the binders must file the two binders upon the board together with two supplemental binders with copies of the medical records in that party's possession that were missing from the binders and an affidavit verifying that the binders contain copies of all medical records in the party's possession. The copies of the medical records in the supplemental binders must be placed in chronological order by date of treatment and numbered consecutively. The party must also serve the party who prepared the first set of binders with a copy of the supplemental binder together with an affidavit verifying that the binder is identical to the supplemental binders filed with the board; 

(4) the party, who receives additional medical records after the two binders have been prepared and filed with the board, to make three copies of the additional medical records, put the copies in three separate binders in chronological order by date of treatment, and number the copies consecutively. The party must file two of the additional binders with the board within seven days after receiving the medical records. The party must serve one of the additional binders on the opposing party, together with an affidavit stating the binder is identical to the binders filed with the board, within seven days after receiving the medical records. 

(i) The report of the physician who is serving as an independent medical examiner must be done within 14 days after the evaluation ends. The evaluation ends when the physician reviews the medical records provided by the board, receives the results of all consultations and tests, and examines the injured worker, if that is necessary. The board will presume the evaluation ended after the injured worker was examined. If the evaluation ended at a later date, the physician must state in the report the date the evaluation was done. An examiner's report must be received by the board within 21 days after the evaluation ended. If an examiner's report is not timely received by the board, a party may file a petition asking that another physician be selected to serve as an independent medical examiner. The board or its designee will, in its discretion, select another physician to serve as an independent medical examiner, and will make the selection in accordance with this section. Until the parties receive the second independent medical examiner's written report, communications by and with the second independent medical examiner are limited, as follows: 

(1) a party or a party's representative and the examiner may communicate as needed to schedule or change the scheduling of the examination; 

(2) the employee and the examiner may communicate as necessary to complete the examination; 

(3) the examiner's communications with a physician who has examined, treated, or evaluated the employee must be in writing, and a copy of the written communication must be sent to the board and the parties; the examiner must request the physician report in writing and request that the physician not communicate in any other manner with the examiner about the employee's condition, treatment or claim. 

(j) After a party receives an examiner's report, communication with the examiner is limited as follows and must be in accord with this subsection. If a party wants the opportunity to 

(1) submit interrogatories or depose the examiner, the party must 

(A) file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner's report, a notice of scheduling a deposition or copies of the interrogatories; if notice or the interrogatories are not served in accordance with this paragraph, the party waives the right to question the examiner unless the opposing party gives timely notice of scheduling a deposition or serves interrogatories; and 

(B) initially pay the examiner's charges to respond to the interrogatories or for being deposed; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the charges may be awarded as costs to the prevailing party; 

(2) communicate with the examiner regarding the evaluation or report, the party must communicate in writing, serve the other parties with a copy of the written communication at the same time the communication is sent or personally delivered to the examiner, and file a copy of the written communication with the board; or 

(3) question the examiner at a hearing, the party must initially pay the examiner's fee for testifying; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the board will, in its discretion, award the examiner's fee as costs to the prevailing party. 

(k) If a party's communication with an examiner is not in accordance with (j) of this section, the board may not admit the evidence obtained by the communication at a hearing and may not consider it in connection with an agreed settlement.
 

“The purpose of 8 AAC 45.092 is to ensure SIMEs are conducted by physicians who are independent, and that the evaluations are conducted in a manner to ensure its independence.”

The SIME physician is obligated to provide, to the best of his or her ability and knowledge, a thorough, professional, informed and impartial evaluation of the examinee and a similarly thorough, professional, impartial, informed and timely report to the board. The SIME physician has a duty to perform his or her quasi-official function as an appointed expert impartially, and that duty requires pre-appointment disclosure of conflicts of interest to the appointing authority.
  An expert's assurance he believes he can be impartial, while important, is not a substitute for the proper execution of the regulation.
 “Because there is no right to appeal the board designee's choice, so long as it is made as provided by law, the process of making that choice must be adhered to by the board's designee.”
 The AWCAC held 8 AAC 45.092 requires the board or designee to determine the impartiality of the SIME physician prior to his or her appointment, by considering, in the order listed, the six factors set out in 8 AAC 45.092(e), in every SIME physician selection.
 

AS 23.30.108(c) provides:  

At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.
Under AS 23.30.108(c), the board upholds release and discovery decisions of the board designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
 An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act (“APA”) the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record. 

On appeal to the AWCAC AS 23.30.128(b) provides that our decision reviewing a board designee determination is subject to reversal under the abuse of discretion standard, and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test, as cited above.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of a board designee determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

AS 23.30.108(c) provides the procedure and authority for the board’s designee to control discovery and resolve discovery disputes.  In AS 23.30.108(c), the legislative intent is clear from the plain wording of the statute: provide a simple, summary process for discovery decisions at the prehearing level, with an “abuse of discretion” standard of review by the board, in light of the evidence available during the prehearing.  Under AS 23.30.108(c), we interpret
 the board designee to have the responsibility to decide all discovery issues at the prehearing conference level.
   
AS 23.30.108(c) applies to a board designee decision pertaining to an SIME.
 
“The scope of review for an agency's application of its own regulations…is limited to whether the agency's decision was arbitrary, unreasonable, or an abuse of discretion.”
 

8 AAC 45.065(a)(10) provides that the board designee will exercise discretion in making determinations on discovery requests in prehearing conferences.  8 AAC 45.065(c) states “[a]fter a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to pleadings, and the agreements made by the parties or their representatives….”

The Board in Teel v. J.E. Thornton General Contr.
 stated: 

Consistent with due process, the parties’ right to have the record in our decision reviewed by the Alaska Worker’s Compensation Appeals Commission or the courts, and absent statutory or regulatory authority, we conclude we cannot remove sensitive or embarrassing documents filed in our case record even if we believe they are irrelevant.   Our cases have frequently stated, “irrelevant information can be excluded from our record.”
    
Both employer and employee are entitled to have a complete record for review by an appellate body, should either party appeal a decision in this claim.  There is no basis in law and no procedure for removing properly filed documents from the board’s file.

The prohibition against ex parte communications is discussed in AS 44.62.630, as follows, “the functions of hearing officers and those officers participating in decisions shall be conducted in an impartial manner with due regard for the rights of all parties and the facts and the law, and consistent with the orderly and prompt dispatch of proceedings. These officers, except to the extent required for the disposition of ex parte matters authorized by law, may not engage in interviews with, or receive evidence or argument from, a party, directly or indirectly, except upon opportunity for all other parties to be present. Copies of all communications with these officers shall be served upon all parties.”  Not all communications with a party are ex parte.  Workers’ Compensation Officers and Hearing Officers are decision makers.  It is only those communications between a decision maker and a party, or other individual on behalf of that party, regarding the merits of a matter under adjudication made without notice and opportunity for all parties to participate that qualify as ex parte.
The Alaska Supreme Court in Louisiana Pacific Corp. v. Koons
 has made the following statements regarding ex parte communications:

[O]ne of the fundamental premises inherent in the concept of an adversary hearing ... is that neither adversary be permitted to engage in an ex parte communication concerning the merits of the case with those responsible for the decision. It is difficult to imagine a more serious incursion on fairness than to permit the representative of one of the parties to privately communicate his recommendations to the decision makers.... We are of the opinion that due process forbids it. (Citations omitted.) 

Due process gives a party the right to have an impartial tribunal hear the party's case.
  Administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment. 
  

The State of Alaska Hearing Officer’s Manual states in Chapter 8, Section F, 4 Actions by the hearing officer to Develop the Record states:

Throughout the proceeding, the hearing officer should take action to develop an accurate record….  The hearing officer should direct the parties to discuss, in oral argument or by brief, any points the hearing officer thinks germane, and may direct them at any time to research a question of law or policy…..A hearing officer may go so far as to request that particular evidence…be provided.

Further, Chapter 8, Section B, 2 Compelling Testimony/Subpoenas, a, states …After the hearing begins, either the agency hearing the case or a hearing officer sitting alone may issue subpoenas.

ANALYSIS

ISSUE 1

The employer contends the employee’s claim should be dismissed because he did not request a hearing within two years after the filing of a post-claim controversion as required by AS 23.30.110(c).  Further the employer contends the employee’s failure cannot be excused because he is represented by counsel.  The employer finally argues the board can not consider the employee’s response to this petition because it was not filed within twenty days as required by 8 AAC 45.050(c)(2).  The employee responds he was actively involved in the SIME process which tolled the AS 23.30.110(c) deadline.  Further, the employee replies there is no sanction provided in the regulations for failing to answer a petition within twenty days.

a. Can the board consider the employee’s answer to the petition even though it was filed more than twenty days after the petition? 

b.  Should employee’s workers’ compensation claims dated September 20, 2006, July 18, 2006, and August 30, 2006 be dismissed pursuant to AS 23.30.110(c)?

While the employee clearly waited more than twenty days to answer the employer’s petition, the regulation provides no sanction for answering a petition late.

The board finds the reasoning behind previous board application of the Aune doctrine to be persuasive, and applicable to this case.  It is fundamentally unreasonable to expect the employee to file an ARH if he is awaiting an SIME examination, report, deposition or other discovery related to the SIME, or, as in this case, further hearing and direction from the board.  

In this case, because of the petition for finding of abuse of discretion and reconsideration in McKitrick I and II, the AS 23.30.110(c) time clock is stayed much longer.  It would be illogical to require the employee to file an ARH on the merits of his claims while waiting on the board to hold a hearing on the granted petition for reconsideration.  Further, the employer could have lessened this delay by requesting a hearing on their granted petition for reconsideration at an earlier date.  

Also, in this case, the employer’s earliest controversions were filed on August 3, 2006, and on May 2, 2007, the employer petitioned the board for an SIME (the employee requested an SIME in three earlier claims) and the board ordered an SIME on June 7, 2007, thereby stopping the 


AS 23.30.110(c) time clock approximately ten months into the two year time period.  The employer cannot fault the employee for agreeing to the employer’s requested SIME or following the board designee’s instructions regarding the SIME process.  The employer’s objection to the board designee’s actions has stalled this case, not the employee’s failure to prosecute his claim.

Further, as directed in Kim, the board has discretion to deal with “extraordinary circumstances” when it comes to procedural requirements like AS 23.30.110(c).  No person familiar with the facts of this case could argue that those facts have been anything less than extraordinary, and fundamental injustice would occur in this case if the employee’s claims were dismissed under AS 23.30.110(c) at this time.

The board rejects the employer’s argument that Hessel
 requires us to dismiss the employee’s claim as that case in no way involved the SIME process and, while the Commission found  in Hessel that a claimant may be legally excused from missing the AS 23.30.110(c) deadline if he “lacks mental capacity or incompetence, lack of notice of the time bar to a pro se litigant, and equitable estoppels against a governmental agency by pro se litigants.”
  This list is not exclusive.  This employee is legally excused by being involved in the SIME process and awaiting action of the board.  This legal excuse is not dependent on whether the employee is represented or not, as legal representation does not alter the fact that the employee is waiting on the board to act.

The board finds the two year time clock under AS 23.30.110(c) is stuck at approximately ten months until completion of the below board ordered second psychiatric SIME requested by the employer, and will remain stuck until such time as the SIME process is completed including any discovery or deposition requested from the SIME doctor after receipt of his/her report.  The employee’s claims are not dismissed.

ISSUE 2

The employer contends Dr. Winn’s “SIME” report should be excluded from the record because the board designee Joireen Cohen abused her discretion by sending the employee to an examination prior to providing Dr. Winn with the SIME binders and questions thereby denying the employer due process.  Further, the employer argues the designee abused her discretion by not ruling on the employer’s petition to quash employee’s July 25, 2007 supplemental SIME records, and having ex parte communications with the employee and his counsel.  The employer also contends Dr. Winn’s report is inherently biased because he only considered the employee’s stated concerns in the initial evaluation and report, and the report therefore incorporates only the employee’s version of the case and not the employer’s.  The employee responds the SIME report is valid despite the unorthodox method used by the board designee.  Further the employee argues the board designee merely took advantage of an earlier appointment time that became available, and communications with the designee are not ex parte if they only concern scheduling matters.  Further the employee asserts many doctors prefer to talk with the patient before conducting the exam and reviewing any additional records, and this process did not invalidate this SIME report.  Finally, the employee contends the board can consider Dr. Winn’s report even if it orders a second psychiatric SIME because the board can treat Dr. Winn’s report as a treating physician report.

a. Did the designee engage in improper ex parte communications with one party when she contacted the employee and employee’s counsel regarding the appointment time, and failed to contact the employer’s counsel, thereby denying employer the opportunity to object prior to the examination going forward?

b. Did the designee abuse her discretion by sending the employee to the SIME appointment prior to sending the SIME doctors the binders and questions?

c. Did the designee abuse her discretion by not ruling on the employer’s petition to quash?

d. Should Dr. Winn’s SIME reports be excluded from the record?

e. Did Dr. Winn have a conflict arising from acting as the board’s SIME physician and as the state’s expert in the employee’s PERS case, and if so, did that conflict disqualify Dr. Winn from acting as the board’s SIME physician? 

f. If Dr. Winn’s reports are not excluded from the record, how should they be treated?

g. Should the board order a new psychiatric SIME?

The board designee did engage in ex parte communications with the employee and his counsel regarding the SIME appointment time which ordinarily would not be an issue as scheduling of an appointment does not go to the merits of a case.  However, due to the extraordinary nature of this situation where the SIME physician had not been afforded the opportunity to receive the binders or SIME questions, in this case scheduling the appointment without notifying the employer was an abuse of discretion.  

It is unclear to the board why in the nearly five months between the ninth of July, when the parties filed the binders and the questions, and December 3, 2007, the board designee did not provide the binders and questions to the SIME physician.  The board designee did not mail the binders and questions to Dr. Winn until March 29, 2008, nearly four months after the examination took place.  Clearly the intent of the board in promulgating 8 AAC 45.092(h) and (i) was that the procedures would be followed.  It is unreasonable to assume that the board’s regulation required the expense and time committed to the binder and questions process to serve any other purpose than to have those binders and questions provided to the SIME physician.  It is clear in 8 AAC 45.092(i) the board intended a process that starts with physician review of the medical records and ends with examination of the injured worker, not the other way around.  Holding an SIME evaluation without first providing the physician with the binders and questions is a clear violation of 8 AAC 45.092(i) and an abuse of discretion.  This in no way requires that an SIME physician review the binders and questions prior to the examination, but that decision was not made by the physician in this case.  The SIME physician must be provided an opportunity and the option to review the binders and questions prior to the examination.

8 AAC 45.065(a)(10) requires the board designee to make determinations on discovery requests.  The board designee failed to make a determination on the employer’s petition to quash the employee’s supplemental SIME records.  Failing to make a determination is an abuse of discretion.  It is unclear in this case if the SIME physician was provided the supplemental medical records filed by the employee, but a decision on the employer’s petition was required before forwarding these records to the SIME physician.  Further, it is arguable that since the employee never responded to this petition that the employee’s supplemental SIME records should have been removed from the SIME record by default.

The board is troubled by the failure of Dr. Winn to comply with the subpoena when he refused to provide the parties with several documents promised at the deposition.  The failure to provide the parties with the PERS report leads the board to question whether Dr. Winn came to the same conclusion in both reports, and this causes the board to question Dr. Winn’s credibility.
  The board finds that Dr. Winn, as the board’s SIME physician, owed a duty to the board and the parties to be forthcoming with medical records considered in the generation of the SIME report, as well as any medical records he generated related to the employee’s injuries.  This duty was violated when Dr. Winn failed to provide the parties with the promised missing reports and chose to follow the instructions of the assistant attorney general and not the board.  The purpose of an SIME is to assist the board, and Dr. Winn’s report does not assist the board.  The board has no procedure, regulation or statute for removing documents from the administrative record.  Due to Dr. Winn’s failure to comply with the board’s subpoena and the unacceptable circumstances surrounding Dr. Winn’s examination of the employee Dr. Winn’s report will remain in the administrative record, but will not be treated as the board’s SIME, but rather a medical report filed in the record.  

Despite the parties’ stipulation, the board designee had a duty to determine if Dr. Winn was impartial before allowing him to perform an SIME.  Dr. Winn’s concurrent
 work for the State of Alaska in the employee’s PERS case created a presumption he could not be impartial.  This presumption is reinforced by the fact that Dr. Winn indicated PERS report and SIME report were substantially the same report, Dr. Winn’s failure to provide the parties a copy of the PERS report, and the State’s counsel in the PERS case attaching attorney-client privilege to Dr. Winn’s file.  Dr. Winn’s statement that he had no conflict is not enough to cure the apparent conflict described above.

In this case the parties stipulated to an SIME at the June 7, 2007 prehearing conference.  A stipulation between the parties as to procedure is binding upon the parties and carries the weight of a board order.  However, it is reasonable for the parties to expect that their stipulation will be carried out by the board in accordance with the procedures in the SIME regulations and stated in the prehearing conference summary.  When the board designee fails to follow the board’s own regulations and procedures it is an abuse of discretion.

A second psychiatric SIME will be conducted by a doctor on the board’s list.  The board designee will verify that the new SIME physician has no conflicts and can be impartial as required.  The second SIME physician will be selected without geographic limitation unless the employee produces new or recent evidence that he cannot travel without reasonable accommodation.  A prehearing will be scheduled for the purpose of carrying out this order, and to address the continuing need, if any, for the stipulated orthopedic SIME.

CONCLUSIONS OF LAW

1. The employee’s answer to the employer’s petition to dismiss was considered by the board as the Act provides no penalty for a late answer to a petition.  

2. The employer’s petition to dismiss pursuant to AS 23.30.110(c) is denied.

3. The board designee abused her discretion by having ex parte communications with the employee and counsel in this case regarding scheduling of the SIME appointment.  

4. The board designee abused her discretion by sending the employee to an SIME examination without first providing the physician with the SIME binders and questions, as well as failing to provide the employer notice of the appointment.  

5. The board designee abused her discretion by failing to rule on the employer’s petition to quash and failing to issue a prehearing conference summary of the December 5, 2007 prehearing.

6. Dr. Winn is disqualified as the board’s SIME physician.   Dr. Winn’s report will remain in the administrative record but will be treated as a medical record.  

ORDER
1.  The employer’s petition to dismiss pursuant to AS 23.30.110(c) is denied.

2.  The board designee abused her discretion.

3.  Dr. Winn is disqualified as the board’s SIME physician.

4. A prehearing will be held to allow a current board designee to rule on the employer’s motion to quash, to facilitate the scheduling of a second psychiatric SIME with an impartial physician from the board’s list, and discuss the continuing need, if any, of the stipulated orthopedic SIME.  

Dated at Anchorage, Alaska on May  4, 2010.
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