BRENDA PRUITT v. PROVIDENCE EXTENDED CARE
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Juneau, Alaska 99811-5512

	BRENDA PRUITT, 

                                                  Employee, 

                                                     Respondent,

                                                   v. 

PROVIDENCE EXTENDED CARE,

                                                  Employer,

                                                   and 

SEDGWICK CMS, INC.,

                                                  Adjuster,

                                                     Petitioner.

	)
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200403225
AWCB Decision No.  10-0085
Filed with AWCB Anchorage, Alaska

on May 13, 2010


On April 7, 2010, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s request for a second deposition of the employee and the employee’s oral request for a protective order.  The employee represented herself.  Attorney Colby Smith represented the employer and insurer (“employer”).  During hearing, having found substantial evidence to support the employer’s request for the employee’s attendance at a second deposition, an oral order directing the employee to attend the deposition was ordered on the record.  The Board held the record open until April 14, 2010, to receive a statement from the employee’s physician concerning accommodations she may need to attend.  Upon receipt of the physician’s statement, and a letter from Mr. Smith indicating the employer would accommodate Ms. Pruitt, the record closed.  This decision and order memorializes the oral order.  

ISSUE

The employer contends a second deposition of the employee is needed due to the stale nature of the evidence in the record.  The employer argues it has no medical or employment records since 2007 and needs further discovery to prepare its defense to the employee’s August 7, 2009 workers’ compensation claim (“WCC”).  The employee responds she is unable to attend a deposition due to her injury and prescription medication she is taking as a result of her injury, and asks the Board to issue a protective order.  Should the employee be compelled to attend a deposition?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:
1. On March 29, 2004, the employee reported that she injured her back on March 10, 2004, while pushing a medication cart.
    The employer initially accepted the injury and began paying benefits.
  The employer first controverted the employee’s benefits on September 3, 2004, based on an employer’s medical evaluation (“EME”).

2. The employee participated in a deposition in this case on April 7, 2005.
  Based on statements made by the employee at this deposition, the employer filed a controversion of all benefits on July 1, 2005, based on AS 23.30.022.

3. On February 8, 2006, the employee attended a prehearing conference.
  No further action was taken on the employee’s case until the employee filed a WCC on August 7, 2009, requesting temporary total disability (“TTD”), temporary partial disability (“TPD”), permanent total disability (“PTD”), permanent partial disability (“PPI”), medical and transportation costs.

4. The employee filed an affidavit of readiness for hearing (“ARH”) on August 26, 2009.

5. On September 2, 2009, the employer filed an answer and controversion of the employee’s WCC contending the employee’s claim was untimely based on AS 23.30.110(c), no benefits were owed based on the EME, and under AS 23.30.022.  The employer further opposed the ARH based on incomplete discovery since no medical evidence had been obtained or filed since 2005.

6. The employee was concurrently seeking long term disability (“LTD”) payments from the employer.
   The employee believes that the documentation provided to her employer for the LTD case is also available to Mr. Smith in her workers’ compensation case.
  Mr. Smith has no access to the LTD records.

7. The administrative record contains no medical records after 2005.  The employee has relocated to Oklahoma and has continued to receive treatment continuously since she arrived in Oklahoma.

8. At the January 19, 2010 prehearing conference the employer requested another opportunity to depose the employee to fill in gaps in the medical and employment record.  The employee stated she did not want to attend another deposition and requested a protective order.  The parties stipulated to this hearing on the issue of the employee’s requested protective order from attending a deposition.

9. The employee’s current physician, Venkatesh Movva, MD, opined on March 11, 2010, the employee is unable to sit for long periods of time and needs to take a break every thirty minutes.
  Employer’s counsel agreed to accommodate the employee and take a break every thirty minutes during the deposition.

10. At hearing, the employee amended her August 7, 2009 WCC to include depression.

11. The parties were ordered at hearing to provide dates on which they are available for deposition.  Mr. Smith provided June 28 and 29, 2010.  The employee provided no dates, and has not responded to Mr. Smith’s suggested dates.

PRINCIPLES OF LAW

AS 23.30.107(a) states “upon request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the board and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury….”
AS 23.30.108(c) provides, in part:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. . . . 

AS 23.30.115(a) provides, in part, 

… [T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  Under AS 23.30.108(c), discovery disputes are initially decided at the level of a prehearing conference by a Board Designee. 
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference.  AS 23.30.108 applies to discovery generally, including disputes concerning any examination, interrogatories, depositions, medical reports or other records held by the parties.
  

The Alaska Supreme Court encourages "liberal and wide - ranging discovery under the Rules of Civil Procedure."
  If informal means of developing evidence failed, "the relevance of the requested information and the method of discovery to be authorized will be considered."
  It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, 
AS 23.30.135 and AS 23.30.108(c) vest in the Board broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims,
 including the specific authority to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee. 

In extreme cases, where an employee willfully obstructs discovery, his or her claim may be dismissed.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances.  The Board has, however, previously dismissed claims, in their entirety, when an employee repeatedly refused to sign board-ordered releases.
  Similarly, the Board has dismissed claims when the employee refused to comply with the Board's order to answer the employer's discovery requests and there are no extenuating circumstances to justify such failure.
  The Board has dismissed an employee’s claim for an employee’s refusal to execute releases and refusal to participate in a deposition.
  In considering dismissal of claims when an employee refuses to sign Board ordered releases, the Board has consistently applied the guidelines of ARCP 37(b)(3), and determined the nature of the violation, the willfulness of the employee's conduct, the materiality of the information sought by the employer, the prejudice to the employer, and whether a lesser sanction would adequately protect the employer's interests or deter other discovery violations. 

AS 23.30.115(a) and 8 AAC 45.054 provide that testimony of a party may be taken by deposition according to the Alaska Rules of Civil Procedure.  Civil Rule 37(b) and (d) provide sanctions, including dismissal, which may be imposed for failure of a party to attend her own deposition.  

In McKenzie,
 the Alaska Workers’ Compensation Appeals Committee (“AWCAC”) upheld the Board’s dismissal of an employee’s claim based on the employee’s failure to attend a deposition.  The AWCAC found in that case the employer had a “right” to depose the employee.

ANALYSIS

This case has lain dormant since the February 8, 2006 prehearing.  Since that time, the employee has relocated to Oklahoma and consistently treated with new physicians over the last four years.  Evidence concerning the employee’s activities and her continuing medical care is material to both the employee’s claims and the employer’s defenses.  The employee is in the best position to provide this information, and the employer has no reasonable means to further its investigation without the opportunity to depose the employee.  The employer has no access to the LTD file.  The employer must be provided the opportunity to fill in the gaps in the evidence caused by the employee’s relocation to Oklahoma and the passage of time.

The deposition sought by the employer is likely to lead to relevant, material evidence, and will be ordered.  Mr. Smith has identified June 28 and 29, 2010, as dates he is available for deposition.  The employee was also ordered to provide dates she is available.  She has not complied, but has not indicated either date offered by Mr. Smith is inconvenient.  

ORDER

1. The employee is ordered to attend a deposition on June 29, 2010, at a time and place to be determined by the employer.  The employer is ordered to arrange for the deposition to occur at a place within 100 miles of the employee’s residence.  The employer shall accommodate the employee’s medical needs by taking breaks every thirty (30) minutes during the deposition.  The employee is advised her claim may be dismissed if she fails to comply with this Board order.

Dated at Anchorage, Alaska on May 13, 2010.





ALASKA WORKERS' COMPENSATION BOARD






________________________________________








Laura Hutto de Mander, Designated Chair
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Linda Hutchings, Member

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BRENDA PRUITT employee / applicant; v. PROVIDENCE EXTENDED CARE, employer; SEDGWICK CMS, INC., insurer / defendants; Case No 200403225; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 13, 2010.
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