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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ANGELA M. POLAND, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

BROWN & SONS AUTO PARTS INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Petitioners.
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	FINAL DECISION AND ORDER

AWCB Case No.  199032052
AWCB Decision No.  10-0086
Filed with AWCB Fairbanks, Alaska

on May 14, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (“Board”) heard the employer's petition for dismissal of the employee’s claim, in Fairbanks, Alaska on April 22, 2010.  Paralegal Assistant Richard Basarab
 represented the employee.  Attorney Constance Ringstad represented the employer.  The record was held open for the employer to file a transcript of an August 13, 2009 hearing on this matter, and the Board closed the record when it next met, May 6, 2010.

ISSUES

The employer contends the employee was aware of the work-relatedness of her neck injury from the time of the automobile accident in 1990, but failed to file a claim for benefits until 18 years after the injury and 13 years after the last payment of benefits, unfairly prejudicing the employer’s ability to investigate.  It contends the employee’s claim is barred by AS 23.30.105(a), and the equitable doctrines of laches and estoppel.  The employee contends she filed her claim as soon as she believed she had paid enough for work-related medical care to have retired the employer’s credit from her third-party settlement, and her claim was timely under AS 23.30.105(a). 
1.
Shall the Board dismiss the employee’s claim under AS 23.30.105(a), laches, or estoppel?

2.
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The Northern Board Panel’s September 11, 2009 decision on this matter, AWCB Decision No. 09-0151, discussed the evidence and the history of the case, in part, as follows: 

The employee suffered a cervical injury in an automobile accident while working as a parts deliverer for the employer on November 19, 1990.
   The employee came under the care of Hunter Judkins, M.D., who diagnosed cervical and lumbar strain, secondary to a motor vehicle accident, and provided extended conservative care.
  The employee received extensive medical care over the years, and we cite only those records necessary for the limited purposes of this interlocutory decision.  Robert Dingemann, M.D., rated the employee with a four percent permanent partial impairment (“PPI”) of the whole person under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”) on April 7, 1993.
  Louis Kralick, M.D., rated the employee with a five percent PPI of the whole person under the AMA Guides on May 4, 1993.
  The employer accepted liability for the injury, providing PPI benefits, and medical benefits.

The employee pursued a third-party action against the driver of the other vehicle involved in the work accident, and recovered a total of $18,750 in settlement of that action in 1995.
  $10,000 of the settlement was paid to the employer in reimbursement of workers’ compensation benefits.
  $7,150 of the settlement was paid to the employee’s attorney in that action, and $1,600 was paid to the employee.
  In a March 10, 1995 letter, the employee’s attorney explained the disbursement of the settlement to her would be a “Workers’ Compensation credit” against future medical expenses.

The employee came under the care of Lawrence Stinson, M.D., for pain management.
  The employee underwent C4-5, C5-6, and C6-7 discectomies, and a C6 corpectomy with instrumented fusion surgery by neurosurgeon Timothy Cohen, M.D., on June 7, 2005.

On September 29, 2008, the employee filed a Workers’ Compensation Claim form, requesting temporary total disability (“TTD”) benefits and medical benefits for injury to her spine, and asserting she had paid more than $18,750 in medical bills.
  The employer filed an Answer dated October 20, 2008,
 and a Controversion Notice dated November 5, 2008,
 denying the employee’s claim as untimely under AS 23.30.105(a), AS 23.30.095, estoppel, and laches.  

The employer filed a petition on December 3, 2008, to compel discovery of all document concerning the third party settlement, medical bills, chart notes, physicians’ reports, workers’ compensation claims, legal actions, applications for social security benefits, and unemployment benefits, in her possession.
  In a prehearing conference on February 4, 2009, the Board Designee ordered the employee to comply with the discovery by February 20, 2009.
  According to an affidavit by the employer’s attorney, the employee produced two envelopes of documents on February 20, 2009, containing insurance billings for medical treatment from January 2007 through January 2009 (including billing for treatment of “Micha”), and a deposition from the third party suit.
  

The employee cancelled a prehearing conference on March 23, 2009.  On February 26, 2009, the employee was served with a Notice of Deposition, setting the deposition for March 10, 2009, at 10:00 a.m.
  At the employee’s request on March 6, 2009, the deposition was rescheduled to 3:30 p.m., March 10, 2009.
  At 9:15 a.m., on March 10, 2009, the employee called the employer’s attorney’s office to indicate she would not attend the deposition because of a conflicting dentist appointment.
  The employee did not attend the deposition, and the court reporter charged the employer a no-show fee of $113.05.
   In its hearing brief, the employer asserted the employee called the attorney’s office on March 12, 2009, to reschedule the deposition, but was told she could reschedule it only if she paid the no-show fee.

The employee failed to appear for a prehearing conference held on March 17, 2009.
 

The employer filed a Petition, and a Memorandum Supporting Petition to Dismiss Claims for Failure to Timely Prosecute and Willful Refusals to Comply with Discovery or, Alternatively, for Recovery of Deposition Costs and Warning of Dismissal, on April 23, 2009.
  In a prehearing conference on June 30, 2009, the employee’s petition to dismiss was scheduled for a hearing August 13, 2009.

. . . . 

In the hearing on August 13, 2009, the employee testified she had tried, unsuccessfully, to obtain counsel for pursuing her Workers’ Compensation Claim.  She testified her attorney from her third party suit told her she would need to expend the proceeds of her third party settlement on her own medical care, and then she would be able to again reopen her workers’ compensation entitlement to benefits.  She testified she followed that instruction, and that she did not file her workers’ compensation claim until she had exceeded the settlement amount in co-payments for her treatment.  She testified her private health care insurer had paid over $100,000 in treatment, and she had paid over $18,000 out-of-pocket medical expenses before she filed her claim in 2008.  She testified her claim was not made for time loss benefits, or for past medical benefits, but only for her medical benefits following the date of the claim being filed.

The employee testified she provided the employer with all the documents related to the discovery requests that she had in her possession.  She testified the physicians and hospital had all her medical records.  She thought she failed to attend the deposition because she had a sick child.
  

2.
In the September 11, 2009 decision on this matter, the Board discussed the parties’ arguments and found, in part, and directed:

. . . We find the employee manifested an intent to pursue benefits in her September 29, 2008 claim, but based on the present record we are unable to determine what specific benefits are being claimed.  We find the record is clear that the employer is asserting all the employee’s claimed benefits are barred by AS 23.30.105.  As noted in our discussion in the earlier section, the case law and potential application of AS 23.30.105 is not a simple or straightforward matter.  Based on the available record, we cannot find the employee understands the deadline requirements of AS 23.30.105.  Based on the record, we find the employee clearly does not understand the operation of the offset provisions of AS 23.30.015(g), the timelines and deadlines those provisions imply, or the interaction of those timelines with potential entitlement to benefits under AS 23.30.095 or AS 23.30.180.

In accord with the Board’s duties under AS 23.30.135(a) and AS 23.30.155(h), and with Court’s instructions in Bohlmann and Richard, we will direct Workers’ Compensation Officer Melody Kokrine to act as our Board Designee in conducting a prehearing conference with the parties, under 8 AAC 45.065, in order to determine the actual benefits being claimed by the employee.  We direct Ms. Kokrine to fully inform the employee in the prehearing conference concerning the procedural aspects of AS 23.30.015(g), AS 23.30.105(a), AS 23.30.180, AS 23.30.095, and any other sections of the Alaska Workers’ Compensation Act relevant to the circumstances of her claim. . . .
  
ORDER
1.
We direct Board Designee Melody Kokrine to conduct a prehearing conference with the parties, under AS 23.30.135(a), AS 23.30.155(h), and 8 AAC 45.065, in order to determine the actual benefits being claimed by the employee….  2.
When the employee’s claim has been defined, we direct Ms. Kokrine to identify the benefits at issue in the employee’s September 29, 2008 claim in a Prehearing Conference Summary, and reschedule the hearing on the employer’s Petition to Dismiss.  

3.
We direct Ms. Kokrine to determine whether any additional testimony, argument, or written briefing will be needed by the parties in our reconvened hearing.  We retain jurisdiction over the issues of the employer’s Petition to Dismiss, pending the reconvening of the hearing.

3. 
In a prehearing conference on March 4, 2010, the employee, now represented, defined her claimed benefits as: TTD benefits from June 6, 2005 through September 16, 2005, and February 24, 2010, medical costs totaling $41,400, continuing medical benefits, attorney fees and costs, and possibly, a new PPI rating.
  The employer’s Petition to Dismiss was scheduled  for a hearing on April 8, 2010.
 

4.
At the hearing on April 8, 2010, the employee testified her attorney from her third party suit told her she would need to expend the proceeds of her third party settlement on her own medical care, and then she would be able to again reopen her workers’ compensation entitlement to benefits.  Following her third-party settlement, she secured payment of her medical treatment through private insurance
 and her co-payments.  She testified she misunderstood the amount of credit the employer had against the settlement to be the full $18,000 plus.  She testified that, as of her cervical surgery in 2005, she believed she had exceeded that amount in co-payments.  She testified her physician recommended additional spinal surgery in his report on April 10, 2008.
  Her symptoms subsequently became disabling
 and so she filed her claim for benefits.

5.
In the hearing on April 8, 2010, and in its brief, the employer asserted the employee was aware of the work-relatedness of her neck injury from the time of her work injury in the automobile accident on November 19, 1990, and the employer paid benefits without an order until 1995.  It argued the employee failed to file a claim for benefits until September 29, 2008, 18 years after the injury and 13 years after the last payment of benefits, unfairly prejudicing the employer’s ability to investigate.  It argued that claim is barred by AS 23.30.105(a).  The employer additionally argued the employee’s claimed medical care occurred beyond the two-year limit of AS 23.30.095(a).  It argued it had been significantly prejudiced by the delay in the employee’s claim, which prevented it from participating in the employee’s medical care, from timely investigating her claim and treatment and other accidents, and from exercising its right to have her evaluated under AS 23.30.095(e).  It asserted the employee repeatedly delayed discovery.  It argued the employee’s submission of medical bills to her private insurer and not the employer should be interpreted as a waiver of her claim to have that medical care paid for by the employer.  It argued her claim for medical care is barred by AS 23.30.095, and the doctrines of laches and estoppel.
  It argued no additional PPI rating has been issued by a physician, and no additional PPI benefits are due.

6.
In the hearing, and in her brief, the employee argued she had secured medical treatment through her other resources until she had spent down the credit to the employer from the 1995 settlement.  The employee argued she was not aware of her need for continuing treatment related disability until Dr. Stinson recommended additional surgery in April 2008, and that the two year time limit for claiming benefits under AS 23.39.105(a) began to run at that point.  She argued the employee’s 1995 third party settlement did not apportion the litigation costs and unjustly enriched the employer.  She asserted equitable remedies are not available to parties with unclean hands.  She argued her claims should not be barred under AS 23.30.105(a), laches, or estoppel.

PRINCIPLES OF LAW

AS 23.30.105(a) TIME FOR FILING OF CLAIMS provides, in part:


The right to compensation for dis​ability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement..., except that if payment of compen​sation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disabili​ty, the injured employee has full right to claim as shall be deter​mined by the board, time limitations notwithstanding.

In Morrison-Knudsen Co. v. Vereen,
 the Alaska Supreme Court found the purpose of this statute of limitations is to insure employers have reasonable, timely opportunity to investigate and defend against claims.
    

In Larson's Worker's Compensation Law, Professor Larson discusses the issues to be con​sidered in determining whether the statute of limitations for filing a workers' compensation claim has begun to run:

The time period for notice of claim does not begin to run until the claimant, as a reason​able person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease.
 

In Collins v. Arctic Builders,
 the Alaska Supreme Court found an employee must have “chargeable knowledge”
 of the "nature of his disability"
 to start the running of the two year period under AS 23.30.105(a).  In Egemo v. Egemo Construction Co.,
 the Court held that the statute of limitations at AS 23.30.105(a) started running only if the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) must actually be disabled from work.
  The Court also held that a claim is not “ripe,” requiring filing under AS 23.30.105(a), until the work injury causes wage loss.
  It is the “inability to earn wages because of a work-related injury” that triggers the running of AS 23.30.105(a).
  

Additionally, in Leslie Cutting Inc. v. Bateman,
 the Alaska Supreme Court clarified that when an injured worker believed a condition was controlled by medication, the statute of limitations at AS 23.30.105(a) started running only when the worker discovered the treatment no longer controlled the disability;
 “the mere awareness of the disability’s full physical effects is not sufficient” to trigger the statute.

Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  

AS 23.30.015 COMPENSATION WHERE THIRD PERSONS ARE LIABLE provides, in part:

(g)  
If the employee or the employee’s representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A)-(C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter. . . .

AS 23.30.095 MEDICAL TREATMENTS, SERVICES AND EXAMINATIONS provides, in part:

(a)
The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which  the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury . . . .  if continued treatment or care or both beyond the two-year period is indicated, the injured worker has the right to review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. . . .

In Keel v. FNSB, The Board noted:
We have long held that AS 23.30.105(a) and subsection AS 23.30.095(a) provide two different statutes of limitations for claims for benefits under the Alaska Workers' Compensation Act ‑‑ one for time-loss benefits and one for medical benefits.  Thus, even though a claim for time loss (compensation) benefits may be barred, we can still authorize continued medical care.
 

We believe this interpretation is justified by the wording of subsection 105(a) which uses the phrase "right to compensation for disability..." versus the language of subsection 95(a), which permits us to authorize medical care beyond two years after the date of injury.  We believe this distinction is further justified by the separate definitions of  "compensation … money allowance" at AS 23.30.395(8) and "medical and related benefits" at AS 23.30.395(20). 

Black’s Law Dictionary (8th Edition. 2004).  EQUITABLE ESTOPPEL is defined, in part:
[As the] defensive doctrine preventing one party from taking unfair advantage of another when, through false language or conduct, the person to be estopped has induced another person to act in a certain way, with the result that the other person has been injured in some way. This doctrine is founded on principles of fraud.
Black's Law Dictionary (6th Edition). DOCTRINE OF LACHES is defined, in part: 
"Doctrine of laches" is based upon maxim that equity aids the vigilant and not those who slumber on their rights. It is defined as neglect to assert a right or claim which, taken together with lapse of time and other circumstances causing prejudice to adverse party, operates as bar in court of equity.
  The neglect for an unreasonable and unexpained length of time under circumstances permitting diligence, to do what in law, should have been done….
  Knowledge, unreasonable delay, and change of position are essential elements.
  Laches requires an element of estoppel or neglect which has operated to prejudice of defendant.
  See also Equitable estoppel. [Citations footnoted]

In Wausau Ins. Companies v. Van Biene,
 the Alaska Supreme Court applied the equitable remedy of estoppel to bar a claim under the Alaska Workers’ Compensation Act, noting the elements of estoppel are: "[A]ssertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice."
  

The Alaska Supreme Court has recognized the Board’s equitable powers, but only as necessarily incident to the exercise of statutory adjudicative responsibilities.
  The Board has applied equitable remedies in its decisions, when the situation demanded.
  However, in cases involving specific statutory remedial provisions, the Board cannot consider equitable remedies to supplement the statutory provisions,
 and declines to do so.
  In Reel v. New England Fish Company, the Board held that if an employee fails to pursue a claim for medical benefits, the doctrine of laches may bar the claim.

AS 23.30.145 ATTORNEY FEES provides, in part:

(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  
ANALYSIS

I.
DOES AS 23.30.105(a) BAR THE EMPLOYEE’S CLAIMS?

As noted above, AS 23.30.105 applies to indemnity benefits, not medical benefits.  Consequently, AS 23.30.105(a) will not bar the employee’s claim for the cost of medical treatment.

In Vereen,
 the Court found the purpose of this statute of limitations is to insure employers have reasonable, timely opportunity to investigate and defend against claims for indemnity benefit.
  The record reflects the employer has been aware of and able to investigate the employee's accident, and the potential claim for benefits since the time of the accident.  As a practical matter, this partially addresses the purpose of AS 23.30.105(a). 

Despite her previous attorney’s attempt to explain the amount of credit due to the employer as a result of the third-party settlement, the employee testified she believed AS 23.30.015 required the full amount of the settlement to be credited against the employer’s liability.  The employee testified she claimed no additional benefits until she paid for medical care equivalent to the full amount of the third party settlement, an amount in excess of $18,000.00, which was reached at the time of her 2005 cervical surgery.  As in the Court’s decision in Egemo, the statute of limitations at AS 23.30.105(a) started running only when the injured worker knew or in this case “understood” about compensable disability related to work.
  The Court also held that a claim is not “ripe,” requiring filing under AS 23.30.105(a) until the employee knows work injury is causing compensable wage loss.
   

The employee asserted she misunderstood the date she again could suffer compensable disability (i.e. the date she could again potentially start receiving workers’ compensation benefits).  She would not have chargeable knowledge of the compensability of her time loss and entitlement to TTD until she had incurred the amount of medical bills she believed would again trigger compensability.  Based on the employee’s hearing testimony, the Board finds this chargeable knowledge occurred no later than the time of her cervical surgery on June 7, 2005.  The employee now claims TTD benefits from June 6, 2005 through September 16, 2005, and for February 24, 2010.  

The employee filed her claim on or about September 29, 2008, more than two years after her chargeable knowledge, and more than two years after the claimed period of disability from June 6, 2005 through September 16, 2005.  The claim for this period of disability is not timely under AS 23.30.105(a).  The claim for a single day of disability, on February 24, 2010, is within the two-year time limit of AS 23.30.105(a).

II.
DOES LACHES OR ESTOPPEL BAR CLAIMS FOR PAST MEDICAL CARE?

As noted above, the application of the doctrine of laches requires knowing, unreasonable delay by the employee resulting in a change of position by the employer, preventing it from reasonably investigating and defending the claim.  The doctrine of equitable estoppel may be applied based on the employee’s excessive delay, if the employee has asserted a position by word or conduct causing reasonable reliance by the employer, which resulted in prejudice, preventing the employer from exercising its rights.
  

In the instant case, the employer argued it had been significantly prejudiced by the delay in the employee’s claim, which prevented the employer from participating in the employee’s medical care to mitigate damages, from investigating her claim and treatment, from investigating other accidents, and from exercising its right to have her evaluated under AS 23.30.095(e).  Following the third-party settlement, the Board finds the employee secured medical coverage by her health insurer by failing to inform that insurer of the work-relatedness of her spine condition.  The employee failed to inform the employer of her ongoing medical treatment, the amount expended in that treatment, or of the possibility that she might attempt to resurrect her entitlement under the Alaska Workers’ Compensation Act for more than 13 years following her third party settlement.
The Board finds the employee was aware of the work-relatedness of her condition, and was aware that she might again raise her claim, but provided no notice to the employer.  The Board finds this was a knowing, unreasonable delay resulting in a change of position to the employer, preventing it from reasonably investigating and defending the claim for medical benefits from the date of the third party settlement on or about March 10, 1995, until the date of her Workers’ Compensation Claim, September 29, 2008.  This record meets the requirements for the application of the equitable doctrine laches.
III.
ATTORNEY FEES AND LEGAL COSTS 

The employee seeks a fee award under AS 23.30.145.  The employee essentially failed in her defense against the employer’s Petition to Dismiss.  Consequently, no attorney fees and costs may be awarded under AS 23.30.145(b).
  

CONCLUSIONS OF LAW

1.
The employee’s September 29, 2008 claim for TTD benefits for the period June 6, 2005 through September 16, 2005, was filed more than two years after the employee’s knowledge of the work-related disability, and is barred by AS 23.30.105(a).  
2.
The employee knowingly and unreasonably delayed asserting her claim, resulting in a change of position to the employer, preventing it from reasonably investigating and defending the claim for medical benefits from the date of the third party settlement on March 10, 1995 until the date of her Workers’ Compensation Claim on September 29, 2008.  Accordingly, the Board will apply the equitable doctrine of laches to bar the employee’s claim for medical care between those dates.
3.
The employee was not successful in defending against the employer’s Petition to Dismiss, and is not entitled to attorney fees and costs, under AS 23.30.145.

ORDER

1.
The employee’s September 29, 2008 claim for TTD benefits for the period June 6, 2005 through September 16, 2005, is barred by AS 23.30.105(a).  

2.
The employee’s September 29, 2008 claim for medical benefits is barred under the equitable doctrine of laches for the period March 10, 1995 through September 28, 2008.  

3.
The employee’s claim for attorney fees and costs, under AS 23.30.145(b), is denied.  


Dated at Fairbanks, Alaska this 14 day of May, 2010.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






Linda F. Hutchings, Member







/s/____________________________                                






Jeff Bizzarro, Member

CONCURRENCE, IN PART, AND DISSENT, IN PART, BY PANEL CHAIR
I concur with the finding and conclusions of my fellow panel members concerning the dismissal of the employee’s claim for TTD benefits from June 6, 2005 through September 16, 2005, under AS 23.30.105(a).    
I respectfully dissent concerning the application of the doctrine of laches as a bar to considering the employee’s claim for medical benefits between the date of her third-party settlement and her Workers’ Compensation Claim.  As noted above, the application of the equitable doctrine of laches requires knowing, unreasonable delay resulting in a change of position to the employer, resulting in prejudice, preventing it from reasonably investigating and defending the claim or from exercising its rights.
  

The employer argued it had been prejudiced by the delay in the employee’s claim, which prevented it from participating in the employee’s medical care to mitigate damages, from investigating her claim and treatment, from investigating other accidents, and from exercising its right to have her evaluated under AS 23.30.095(e).  Following the third-party settlement, the employee covered her own continuing medical expenses, as the employer would expect under AS 23.30.015.  The record reflects the employee did secure treatment for her conditions, and the employer has suffered no significant prejudice from failure to mitigate or treat the employee’s condition.  
If the employee wishes to pursue medical benefits, the burden is on her to produce the relevant medical records.  The medical reports related to her claims are available for review, and as best as can be determined from the record, her physicians are still available for deposition or other discovery and investigation.  Additionally, the employer is still able to have the employee’s medical records reviewed, and the employee examined, by physicians of the employer’s choosing.  

While any delay could be expected to work some degree of prejudice to the parties, it should be noted it is not uncommon for litigation to address medical records more than a decade old.  I do not find the prejudice to the employer from the delay in the claim would substantially prevent its investigation and defense against the employee’s requested medical benefits.  Although the extensive delay would make this case more difficult to handle by everyone involved, it clearly is possible to effectively investigate and litigate the matter, and the Board is not required to invoke a remedy in equity.   
Additionally, the Alaska Legislature specifically identified those categories of benefits it included in the statute of limitations at AS 23.30.105(a).  AS 23.30.095(a) has a much more flexible standard for medical care.  By its specific terms, AS 23.30.105(a) bars indemnity benefits only if arising more than two years before the claim is filed:  In the present decision laches bars medical benefits from the 1995 third-party settlement until the date of the claim.  Applying the extraordinary and harsh remedy of equity in a way that limits coverage of medical care even more strictly than AS 23.30.105(a) does not appear to be consistent with the legislative intent reflected in the statutory provisions.  
Accordingly, I would decline to invoke or apply the equitable doctrines of estoppel or laches to bar the employee’s claim for past medical care.  In lieu of dismissal, I would allow that claim to be decided on its merits.







/s/____________________________                                






William Walters, Designated Panel Chair

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ANGELA M. POLAND employee / respondent; v. BROWN & SONS AUTO PARTS INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 199032052; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May 14, 2010.






/s/












Maureen I. Johnson, Admin. Clerk II
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