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DECISION AND ORDER

AWCB Case No. 201000082  

AWCB Decision No.  10-0087
Filed with AWCB Anchorage, Alaska 

on May 20, 2010


The Alaska Workers’ Compensation Board (“board”) heard the Municipality of Anchorage’s (“employer”) Petition for a finding of abuse of discretion by the board designee on April 7, 2010, in Anchorage, Alaska.  Employee appeared in person, represented himself and testified.  Attorney Erin Egan represented the employer.  The board issued an oral order on the record directing the employee to sign releases and attend an employer’s medical evaluation (“EME”), this decision and order memorializes that oral order.  The record closed at the hearing’s conclusion.

ISSUES

Employer contends the board designee abused his discretion when he granted employee a protective order from releases and attendance at an EME. Employer argues that by reporting injury the employee became obligated by statute to allow employer to investigate the injury and to preserve any defenses. The employee responds he has not filed a claim for benefits and therefore cannot be compelled to sign releases or attend an EME.

1. Did the board designee abuse his discretion by granting a protective order to the employee for the proposed medical release?

2. Did the board designee abuse his discretion by granting a protective order to the employee for the scheduled EME?

3. Should the employee be compelled to sign a medical release and attend an EME?

FINDINGS OF FACT
A preponderance of the evidence establishes the following facts:

1. The employee reported an injury occurred on January 4, 2010 resulting from workplace stress.
  The employee described this injury as a "brain/mind injury resulting from occupational stress."
  

2. The employer mailed the employee a medical release on January 22, 2010. Accompanying this release was a letter advising employee of his right to seek a protective order as required by AS 23.30.107(a).  The medical release was limited to "brain\mind stress" from 2001 to the present.

3. The employee admitted to the adjuster he received treatment for stress in 2003 while serving in the military.
 The employee did not dispute this fact at hearing.

4. The employee stated in his petition for a protective order that he did not “wish to authorize [the employer] unlimited access to my medical records, and give up my federal medical privacy protections."

5. In its answer to the employee's petition the employer stated it was not seeking unlimited access to the employee's medical records, rather the medical release was appropriately limited by date and body part as required by the board. Further, the employer stated HIPAA contains an exception for workers compensation records.

6. Employee has not filed a workers’ compensation claim (“WCC”), or any other request for benefits, nor has he received any.
  Employee has received treatment for his injury through the Veterans Administration.

7. Employee acknowledged in the March 24, 2010 prehearing and hearing that he was willing to sign the board form medical release.

8. At the March 24, 2010 prehearing the board designee granted the employee a protective order from signing the employer’s propounded medical release citing the board’s decision in Arline v. Evergreen International Aviation, Inc.,
 and Deatherage, Sr., v. City of Ketchikan.
  

9. After the March 24, 2010 prehearing, employee wrote to the board designee asking for protective order from attendance at an April 6, 2010 EME.

10. On March 30, 2010, the employer petitioned for review of the prehearing officer’s March 24, 2010 discovery order based on abuse of discretion.

11. A second prehearing conference was held on March 31, 2010.  This prehearing was held to deal with the employee's request for protective order from the proposed EME. The board designee granted the employee a protective order from the EME citing the board’s decision in Arline v. Evergreen International Aviation, Inc.,
 and Deatherage, Sr., v. City of Ketchikan.
  At this prehearing the employer stated it wished to appeal this protective order based on abuse of discretion, and have this appeal consolidated with the petition referenced in finding number nine above.

12. At the conclusion of the hearing the board found the propounded medical release and proposed EME likely to produce relevant evidence relative to the employee's injury. The board ordered the employee to sign the board medical release form and to attend an EME. Further, the board advised the employee that failure to attend an EME may result in suspension of any benefits and possibly the forfeiture of those benefits. The employee signed the board medical release form as completed by the employer's counsel and approved by the board.

PRINCIPLES OF LAW
AS 23.30.107(a) states “upon request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the board and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury….” (emphasis added).  
AS 23.30.108(c) provides, in part:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. . . (emphasis added).

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  Under AS 23.30.108(c), discovery disputes are initially decided at the level of a prehearing conference by a Board Designee. 
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference.  AS 23.30.108 applies to discovery generally, including disputes concerning any examination, interrogatories, depositions, medical reports or other records held by the parties.
  

The Alaska Supreme Court encourages "liberal and wide - ranging discovery under the Rules of Civil Procedure."
  If informal means of developing evidence failed, "the relevance of the requested information and the method of discovery to be authorized will be considered."
  It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, 
AS 23.30.135 and AS 23.30.108(c) vest in the board broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims,
 including the specific authority to order sanctions for the refusal to comply with discovery orders by the board or board designee. 

In extreme cases, where an employee willfully obstructs discovery, his or her claim may be dismissed.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances.  The board has, however, previously dismissed claims, in their entirety, when an employee repeatedly refused to sign board-ordered releases.
  Similarly, the board has dismissed claims when the employee refused to comply with the Board's order to answer the employer's discovery requests and there are no extenuating circumstances to justify such failure.
  The board has dismissed an employee’s claim for an employee’s refusal to execute releases and refusal to participate in a deposition.
  In considering dismissal of claims when an employee refuses to sign board ordered releases, the board has consistently applied the guidelines of ARCP 37(b)(3), and determined the nature of the violation, the willfulness of the employee's conduct, the materiality of the information sought by the employer, the prejudice to the employer, and whether a lesser sanction would adequately protect the employer's interests or deter other discovery violations. 

Under AS 23.30.108(c), we must uphold release and discovery decisions of the board designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions. It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Alaska Workers’ Compensation Appeals Commission, AS 23.30.128(b) provides that a decision reviewing a board designee determination is subject to reversal under the abuse of discretion standard, and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test, as cited above. Concern with meeting that standard on appeal leads to the application of a substantial evidence standard in our review of a board designee’s order. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 

The specific statutory language of AS 23.30.095(e) references the employee’s obligation to submit to an examination by a physician of the employer’s choosing upon request by the employer.  AS 23.30.095(e) provides, in pertinent part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. …An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .  If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . . (emphasis added).

Medical evaluations are part of the discovery process.  Employers have an explicit statutory right to medical examinations of injured workers by physicians of their choosing.  The limit of the employer’s right is the "reasonable" standard in the language of AS 23.30.095(e).  This has been interpreted by board panels to refer to reasonable times, frequency, location, qualifications, and so on.
  The reasonableness standard also applies to the method, means, and manner of evaluation, and to the degree of invasiveness.
  AS 23.30.095(e) also requires the employer’s evaluator to use existing diagnostic data, to the degree medically possible.  Under the statute neither injured workers, nor the board have the right to refuse an EME unless it is unreasonable in some specific respect.
  
In Arline v. Evergreen International Aviation, Inc.,
 an employer requested a Board order compelling a widow in a non-controverted case in which she was obtaining death benefits and in which there was no claim pending to submit to a discovery deposition.  The board declined, holding an employer has no right to discovery by deposition where there is no pending “proceeding” analogous to a civil action for benefits.  The board found the employer’s argument its petition to compel created a “proceeding” and justification for discovery both “circular and frivolous.”  The board reasoned that since AS 23.30.115 and 8 AAC 45.054(a) refer to the Alaska Rules of Civil Procedure (“ARCP”) for governance of depositions and witness testimony under the Act, a deposition requires some action akin to a civil action and under the Act those actions are claims and petitions.
  As a result, the board breaks down discovery into formal (depositions, interrogatories, etc.) and informal (releases, EMEs, etc.) types.

In Deatherage, Sr., v. City of Ketchikan,
 the board found, pursuant to AS 23.30.108(c), discovery disputes are to be determined by workers’ compensation officers in pre-hearing conferences.  Therefore, if there is a discovery dispute over release of information, the Board finds the Board’s designees, workers’ compensation officers, at a pre-hearing conference, should make determinations regarding such disputes.  If a party requests issuance of a subpoena to compel attendance at a deposition for the purpose of release of information which is the subject of a dispute, the Board finds under AS 23.30.108(c) that prior to issuance of a subpoena a pre-hearing conference must be held.  It is at the pre-hearing conference that the workers’ compensation officer shall make determinations regarding whether the deposition will lead to discoverable, relevant evidence.  However, when a dispute regarding release of information does not exist, the issuance of subpoenas is proper without holding a pre-hearing conference and without a ruling from a workers’ compensation officer under AS 23.30.108(c).

The statute at AS 23.30.107(a) is mandatory, an employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the board or board designee.  In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  On the other hand, we refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.
  In attempting to balance the goals of liberal discovery and reasonable protection of the privacy of injured workers, we have generally limited discovery to two years before the earliest evidence of a condition.

ANALYSIS

Employer contends board designee abused his discretion when he granted employee a protective order from releases and attendance at an EME. Employer argues that by reporting injury the employee became obligated by statute to allow employer to investigate the injury and to preserve any defenses. The employee responds he has not filed a claim for benefits and therefore cannot be compelled to sign releases or attend an EME.

1. Did the board designee abuse his discretion by granting a protective order to the employee for the proposed medical release?

2. Did the board designee abuse his discretion by granting a protective order to the employee for the scheduled EME?

3. Should the employee be compelled to sign a medical release and attend an EME?

AS 23.30.107(a), 108(c), and .095(e) all reference an employee’s injury, not claim, in relation to informal discovery procedures.  The legislative intent behind these sections of the Act clearly contemplates an employer’s ability to investigate an injury and arises with the report of an injury.  Logic requires this conclusion because without the ability to investigate there would be limited situations where an employer could have the required grounds to controvert a claim.  Such a restrictive interpretation would result in the employer’s due process being denied.  Further, while the employee may not be seeking compensation for his injury, he has admittedly sought treatment for the injury from the Veterans Administration which may potentially create an obligation for the employer to pay for medical care.  

Also as related to an EME, AS 23.30.095(e) provides a presumption of reasonableness for examinations fourteen days after injury and every sixty days thereafter.  The scheduled EME in this case was scheduled more than fourteen days after injury and was the initial request, so it is presumed to be reasonable.

Further, as was repeatedly demonstrated in the hearing, parties who regularly appear before the board, and the board itself, often use the terms “claim” and “injury” interchangeably.  This results from the fact that the board usually deals with injuries that have resulted in a dispute or controversy resulting in a claim.  The board has noted the use of the word “claim” in the board’s medical release form, and recognizes the word “injury” should be substituted for the word claim on the form.  However this misuse of the word “claim” on the board’s medical release form does not change the legal conclusion the employer in this case is entitled to a medical release.

The board designee misapplied the rulings in Arline
and Deatherage.
  The board rejects Arline’s reasoning in this case, as Arline dealt with depositions, a formal method of discovery, while this case deals with informal discovery.  Likewise in Deatherage the board panel in that case limited its holding to that particular case because of a convoluted and unusual set of facts related to the use of subpoenas to overcome a dispute regarding releases.  Subpoenas are also a formal means of discovery.  In this case, the board designee abused his discretion by misapplying previous board decisions.

CONCLUSIONS OF LAW

1. The board designee abused his discretion by granting the employee a protective order from the proposed medical release.

2. The board designee abused his discretion by granting the employee a protective order from attending an EME.

3. The employee should be compelled to sign an appropriately limited medical release and attend an EME.

ORDER
1. The employee was orally ordered to sign an appropriately limited board medical release form at hearing and did so.  

2. The employee was further ordered to attend an EME, should the employer reschedule one and give the employee the required notice.

Dated at Anchorage, Alaska on May 20, 2010.
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EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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