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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DEBRA K. SETTJE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STONEBRIDGE HOSPITALITY 

ASSOCIATES, LLC,

                                                  Employer,

                                                   and 

ARGONAUT INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200905575
AWCB Decision No.  10-0089
Filed with AWCB Anchorage, Alaska

on May 20, 2010


On April 13, 2010, Debra K. Settje’s (Employee) claim was heard in Anchorage, Alaska.  Employee represented herself, and was the only witness.  Attorney Colby Smith represented Stonebridge Hospitality and its workers’ compensation insurer (Employer).  The record remained open until April 20, 2010, for Employer to provide copies of any legal support for its argument concerning Employee’s request for a reemployment benefits eligibility evaluation, and closed on that date.  


ISSUES

The controlling March 22, 2010 prehearing conference summary listed 10 issues for hearing.  At hearing, the parties clarified they had resolved, or Employee had dropped,  some issues: temporary total disability (TTD) was no longer at issue, as Employer had recently sent and Employee received a check paying her TTD from February 15, 2009 through September 1, 2009, and Employee was not claiming TTD after September 1, 2009; transportation, as Employee felt any remaining amounts were minor and she was not pursuing them; compensation rate, as Employee had not provided Employer with evidence of higher earnings to justify Employer adjusting her rate; interest, as Employer also sent and Employee received a check for interest on the past TTD; and attorney’s fees and costs, as Employee had not retained an attorney.  Employee dropped any “mental health” components to her claim resulting from Employee’s injury, as Employee lacked sufficient “legal expertise” or “knowledge” to bring such claims.  Accordingly, remaining contentions and issues include:

Employee first contends she remains permanently injured as a result of her February 14, 2009 injury to her lower back, buttocks, left leg, neck, and shoulders, which she contends resulted from lifting a heavy mattress.  She contends she wants a permanent partial impairment (PPI) rating from her doctor but has not been able to obtain one because her medical benefits were controverted and she cannot afford a rating.  Employee contends she should be awarded PPI for her work-related injury.  

Employer contends two physicians opined Employee has no work-related PPI.  Consequently, it contends she is not entitled to an associated PPI award.

1) Is Employee entitled to a PPI rating by her physician?

Employee next contends there may be unpaid, past, work-related medical bills and Employer should pay them, but she was unsure what Employer paid, so she was uncertain what remained unpaid.   She further contends her work-related injuries warrant additional medical care, as suggested by R. Lynn Carlson, M.D., for which Employer should be responsible.  Employee contends had her medical care not been controverted, she would have recovered more quickly and more completely.  She contends some physicians would not see her without some guarantee of payment.

Employer contends there is no medical evidence of any need for work-related medical care after September 1, 2009, or ongoing medical care or treatment arising from the work-related injury.  Furthermore, Employer contends two doctors opined Employee was “back to baseline,” and the Second Independent Medical Evaluation (SIME) physician opined this occurred as of September 1, 2009.  It contends the work-related injury was only a temporary aggravation of a pre-existing condition, and any additional medical care is the result of an earlier injury for which Employee underwent surgery in 2007 before she worked for Employer.

2) Is Employee entitled to additional medical care?

Employee next contends her injury prevents her from returning to work, and consequently, she is entitled to vocational reemployment benefits.  Employee contends she was only supposed to work for Employer as a light duty housekeeper temporarily but Employer failed to keep its word and did not move her to the front desk position, as promised.  She contends she contacted the Rehabilitation Benefits Administrator (RBA) on several occasions after her injury to request an eligibility evaluation and was advised an eligibility evaluation could not go forward because her case was controverted.  Accordingly, Employee contends she has never been through an RBA-directed vocational reemployment eligibility evaluation.  Employee contends this is one of her “most important” issues and she is entitled to an evaluation and associated benefits.  

Employer contends Employee can return to her job at the time of injury so long as she follows the limitations set forth in her 2007 Physical Capacities Evaluation (PCE).  It contends these restrictions pre-existed Employee’s injury with Employer and are not caused by it.  Employer contends two doctors opined there is no PPI, and consequently, Employee would not be entitled to reemployment benefits in any event, and the decision denying Employee reemployment benefits can be made without first being decided by the RBA.  It also contends the issue of a reemployment eligibility evaluation was not properly raised and is not an issue for this hearing.

3) Does the RBA have the first duty to determine whether Employee is entitled to a reemployment benefits eligibility evaluation?

Employee next contends she is entitled to a penalty because she promptly reported her work injury to her supervisor who refused to give her an injury report to complete and file.  She contends the following day she followed up with the assistant manager her request for the injury report form and Employer ultimately fired her.  Employee contends Employer’s failure to provide the injury report denied her the information and advantages she would have received with the injury report, such as advising her how to obtain medical care, and this delayed her care until pain eventually caused her to go to the emergency room.  She further contends Employer never had any valid basis to controvert her case or her claim so she is entitled to a penalty.

Employer contends it never controverted any benefits based upon an allegation Employee failed to give notice.  It contends medical evidence supports it controversions.  Accordingly, it contends no penalty is awardable.

4) Is Employee entitled to a penalty award?

Employee next contends she is entitled to interest on any unpaid benefits after September 1, 2009.  Accordingly, she contends if she is awarded any reemployment benefits, she should also be awarded interest on those benefits.

Employer contends it paid all interest due on the TTD it voluntarily paid after the SIME report issued.  It contends no additional benefits are due; therefore, no interest should be awarded.

5) Is Employee entitled to an interest award?

Employee next contends she is entitled to an order declaring Employer’s controversions unfair and frivolous.  She contends Employer never gave her an injury report as it promised it would and this delayed her ability to obtain care.  She further contends Employer should not have controverted any part of her case, or her claim.  She contends there was never any basis to deny her right to obtain medical care, and such denial affected her recovery time and ability to obtain proper care.  This too is one of Employee’s “most important” issues.  

Employer contends it never filed a controversion notice or denied any benefits based upon any notice defense or Employee’s failure to file a timely injury report.  It contends it controverted benefits based on Employee’s initial failure to return releases, on an Employer Medical Evaluation (EME), and most recently on the SIME report.  Consequently, it contends there is no basis for a finding of an unfair or frivolous controversion.

6) Were any of Employer’s controversions unfair or frivolous?

FINDINGS OF FACT 

The following relevant facts are established by a review of the entire record, and by a preponderance of the evidence:

1) Employee reported her work-related injury to Employer on or about February 14, 2009, and again on or about February 15, 2009, by verbally reporting it directly to her supervisors Maria and Ricky (Settje).

2) Employer had actual knowledge of Employee’s injury on the date the injury occurred and Employee provided Employer with her own, hand-written report when, after her request, Employer refused to give her the official Report of Occupational Injury or Illness (Settje).

3) No official Report of Occupational Injury or Illness was filed within 30 days of February 14 or February 15, 2009 (record).

4) Employee did not initially receive any medical care for this injury.  Employee’s mother, who is more experienced with workers’ compensation than she, explained to Employee how the system works and convinced Employee she needed to go to the hospital, so she finally went to the emergency room in April 2009 (Settje).
5) On April 20, 2009, the board received an unsigned, written report of Employee’s February 14, 2009 injury.  According to the report, Employee claimed she strained her lower back cleaning too many rooms (Report of Occupational Injury or Illness, April 13, 2009).  

6) On May 7, 2009, Cynthia Kahn, M.D., opined on a Physician’s Report Employee was disabled because of her work-related injury with Employer, for “6 months.”  The physician’s report shows Employer’s attorney received it on July 7, 2009 (Physician’s Report, May 7, 2009).  There is no evidence this report was provided to Employer before July 7, 2009 (record).

7) On May 13, 2009, Employer controverted “all benefits” stating they were suspended for Employee’s failure to timely sign and return a medical record release (Controversion Notice, May 13, 2009).

8) On May 15, 2009, Employee filed a claim requesting temporary partial disability (TPD), PPI, medical costs, transportation costs, compensation rate adjustment, penalty, interest, unfair or frivolous controversion attorney’s fees and costs, “other,” which appears related to a compensation rate adjustment, and reemployment benefits “eligibility” (Workers’ Compensation Claim, May 13, 2009).
9) On June 4, 2009, the parties attended a prehearing conference at which one listed issue was “Reemployment Benefit Eligibility Evaluation” (Prehearing Conference Summary, June 4, 2009).  This issue was reiterated on subsequent summaries (see July 29, 2009, August 25, 2009, and October 15, 2009 Prehearing Conference Summaries).  On March 22, 2010, the controlling prehearing summary simply phrased this issue as “Re-employment” (Prehearing Conference Summary, March 22, 2010).
10) All parties were on notice the issue of an eligibility evaluation was pending for the April 13, 2010 hearing and for decision (id.).
11) On June 5, 2009, Dr. Kahn suggested Employee might benefit from facet injections (Dr. Kahn report, June 5, 2009).  No other physician shared Dr. Kahn’s opinion (record).
12) On July 7, 2009, Employer’s attorney received a copy of Dr. Kahn’s May 7, 2009 report (“received” stamp on May 7, 2009 Kahn report).  The record discloses no earlier date the Employer may have received this report (record).
13) On or about July 7, 2009, Employee requested an eligibility evaluation (staff notes in “rehabilitation” tab on workers’ compensation computer system for case number 200905575).
14) On July 16, 2009, EME Timothy Borman, D.O., opined Employee did not suffer a work-related injury on February 14, 2009 (Borman EME report, July 16, 2009).
15) As for a PPI rating, EME Dr. Borman did not perform a PPI evaluation, nor actually provide a 0% PPI rating, but stated a PPI rating was “inapplicable” because he opined Employee did not suffer a work-related injury (id.)
16) EME Dr. Borman said Employee’s work with Employer (i.e., her alleged injury) is not the substantial cause of the need for any additional medical treatment, and did not recommend any additional medical care or treatment in any event (id.).  Employee discredits his report (Settje).
17) On July 29, 2009, Employer controverted “Medical Treatment,” “Temporary Total” and “Temporary Partial Disability,” “Permanent Partial Impairment,” and “Retraining” based upon Dr. Borman’s July 16, 2009 EME report (Controversion Notice, July 29, 2009).
18) Cynthia Kahn, M.D., is Employee’s attending physician (SIME Form, August 25, 2009; Settje).
19) On or about August 25, 2009, the parties stipulated to an SIME including “Degree of Impairment,” based upon Dr. Kahn’s “undetermined” answer to the question whether Employee’s injury will result in PPI versus the EME’s opinion PPI was “inapplicable” because there was no work-related injury (SIME Form, August 25, 2009).
20) On October 14, 2009, Employee corrected the Report of Occupational Injury or Illness to state she injured her entire spine and shoulders as well as her buttocks and left leg, while moving furniture in too many rooms, with insufficient time (Corrections to Report of Occupational Injury or Illness, undated but received October 14, 2009).

21) On October 26, 2009, Dr. Carlson signed a form for Adult Public Assistance stating Employee had neck, back and low back pain, moderate spinal canal stenosis and degenerative joint disease in the lumbar spine.  He opined Employee has neck and back disease that, without treatment, is disabling.  He did not predict any “permanent disability.”  The form and Dr. Carlson’s responses do not state he reviewed any medical records prior to rendering his opinion and does not attribute the “disease” needing treatment to the work-related injury subject of this claim (Carlson report, October 26, 2009).

22) On January 25, 2010, SIME physician Paul M. Puziss, M.D., opined Employee suffered an injury at work on or about February 14, 2009, and attributed 50% of the cause of her back strain to the work-related injury and said the work injury was the substantial cause of Employee’s subsequent disability and need for medical treatment.  He felt the injury was a temporary aggravation of a preexisting condition, which resolved by September 1, 2009, which he also opined was the date of medical stability (Puziss report, January 25, 2010).  Employee was not medically stable until September 1, 2009 (id.).
23) Dr. Puziss opined Employee “has likely not sustained any permanent impairment from this injury” but has impairment from the previous back injury (id.).
24) Employee needs no further treatment for the work-related injury (id. at 10).  On Dr. Puziss’ examination, Employee was a healthy female, not overweight, with normal gait and seated station who appeared painless; cervical motions were full and painless and cervical orthopedic tests were normal; cervical range of motion appeared within normal range; cervical areas were non-tender; shoulders were painless to palpation; Employee had full shoulder motion bilaterally; lumbar range of motion was full and painless; lumbar orthopedic tests were normal; strength testing in all major lower extremity muscle groups was normal; sacroiliac range of motion and straight leg raising tests were normal; other orthopedic tests were normal and there was no muscle spasms; nerve and reflexes were all normal (id.).
25) On March 23, 2010, Employer controverted TTD and TPD after September 2, 2009, medical benefits, PPI and “Rehabilitation Benefits,” all based upon Dr. Puziss’ SIME report (Controversion Notice, March 23, 2010).   At hearing, Employer agreed to pay past medical bills pursuant to Dr. Puziss’ opinion and the fee schedule (Employer’s hearing statement).
26) By the time of hearing, the parties had resolved or Employee had dropped some issues: TTD was no longer at issue as Employer recently sent and Employee received a check paying her TTD from February 15, 2009 through September 1, 2009, and Employee was not claiming TTD after September 1, 2009; transportation, as Employee felt any remaining amounts were minor and she was not pursuing them; compensation rate, as Employee had not provided Employer with evidence of higher earnings to justify Employer adjusting her rate; interest, as Employer sent and Employee received a check for interest on the past TTD; attorney’s fees and costs, as Employee had not retained an attorney; and “mental health” issues were dropped (Settje).
27) The RBA has not assigned or directed an eligibility evaluation in this case (Settje, record and computer system).
28) Employee’s physician has not performed a PPI evaluation or rating (Settje; record).
29) Employee agrees with Dr. Puziss: her symptoms are back to the way they were before the injury, though she is more easily susceptible to pain than she was before the injury (Settje).
30) Employer did not controvert Employee’s right to compensation based on any allegation she failed to give timely notice of her injury under AS 23.30.100 (record; Employer’s hearing arguments).
PRINCIPLES OF LAW

Sec. 23.30.010.  Coverage.  Compensation is payable under this chapter in respect of disability or death of an employee.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  “An employee’s preexisting condition will not” relieve an employer from liability in a proper case (id. at 534).  A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but inferentially from the fact that an injured worker had been able to continue working despite pain prior to the subject employment but required surgery after that employment. A finding reasonable persons would find employment was a cause of the employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, there is also no reason to suppose Board members who so find are either irrational or arbitrary. That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” (id.).

Sec. 23.40.041.  Rehabilitation of injured workers.  (a) The director shall select and employ a reemployment benefits administrator. . . .

. . .

(c) An employee and an employer may stipulate to the employee’s eligibility for reemployment benefits at any time.  If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee’s employment at the time of injury, the administrator shall notify the employee of the employee’s rights under this section within 14 days after the 45th day.  If the employee is totally unable to return to the employee’s employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation.  The administrator may approve the request if the employee’s injury may permanently preclude the employee’s return to the employee’s occupation at the time of the injury.  If the employee is totally unable to return to the employee’s employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted.  If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation.  If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers’ compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist.

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” for

(1) the employee’s job at the time of injury; or 

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.” 

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market; 

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; 

(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or 

(4) at the time of medical stability, no permanent impairment is identified or expected. 

(g) Within 30 days after the employee receives the administrator’s notification of eligibility for benefits, an employee shall file a statement under oath with the board, on a form prescribed or approved by the board, to notify the administrator and the employer of the employee’s election to either use the reemployment benefits or to accept a job dislocation benefit under (2) of this subsection. . . .

. . .

(r) In this section

(1) ‘administrator’ means the reemployment benefits administrator under (a) of this section;

In Irvine v. Glacier General Construction, 984 P.2d 1103 (Alaska 1999), the Alaska Supreme Court said §041 must be followed.  In Irvine, the assigned rehabilitation specialist considered an evaluation performed by a doctor chosen by the employer but disregarded the employee’s primary physician’s opinion and instead consulted with two other doctors who had treated the employee’s injuries. The court reasoned “[t]o permit Conley to disregard Irvine’s choice of medical opinion would deprive Irvine of a choice that AS 23.30.041(e) apparently meant to give him.  This court has recognized that failing to consider statutorily mandated factors amounts to an abuse of discretion (footnote omitted).  Because AS 23.30.041(e) required Conley to consult Dr. Fraser in preparing Irvine’s eligibility evaluation, Conley had no discretion to ignore the doctor completely.  In relying on Conley’s flawed report, the RBA abused its discretion; and in upholding the RBA’s decision as a sound exercise of discretion, the Board committed legal error.”  Id. at 1107.
The court has also stated: “We have held that an abuse of discretion exists where the trial court has assigned ‘too great a weight to some factors while ignoring others.’  Bonjour, 566 P.2d at 668 (quoting Horton v. Horton, 519 P.2d 1131, 1132 (Alaska 1974)). We have also found an abuse of discretion where the trial court ‘failed to consider statutorily-mandated factors.’  Deivert v. Oseira, 628 P.2d 575, 577 (Alaska 1981).”
The legislature granted the RBA authority to decide in the first instance various issues related to reemployment preparation benefits, including approving a request for an eligibility evaluation and ultimately deciding whether an injured worker is eligible for rehabilitation and reemployment benefits.  Meza v. Alyeska Seafoods, Inc., AWCB Decision No. 89-0207 (August 14, 1989).  The law sets forth the statutorily mandated factors the RBA must consider.

In Rhodes v. Federal Express Corp., AWCB Decision No. 92-0290 (November 24, 1992), an injured worker sought various benefits including a PPI award and an eligibility evaluation for reemployment benefits.  Rhodes found two doctors, Employer’s Medical Evaluator (EME) and the board’s Second Independent Medical Evaluator (SIME), opined the employee had 0% PPI.  There was no contrary rating from any physician, so Rhodes denied the PPI claim.  Rhodes denied the request for an eligibility evaluation for reemployment benefits because “such an evaluation must first be made through the Reemployment Benefits Administrator pursuant to AS 23.30.041(c).”  Further, Rhodes said “AS 23.30.041(c) provides that only persons suffering from a permanent impairment are entitled to an evaluation.  Since we have found that the employee has not suffered a permanent impairment, he is not entitled to an evaluation.”  

In Morgan v. Alaska Regional Hospital, AWCB Decision No. 05-0256 (October 5, 2005), affirmed Morgan v. Alaska Regional Hospital, AWCAC Decision No. 035 (February 28, 2007), an injured worker requested an eligibility evaluation for reemployment benefits.  The assigned specialist reviewed the case and recommended to the RBA the claimant be found not eligible for retraining; the RBA agreed, made numerous factual findings required in the evaluation statutes and notified the claimant who, though advised of her right to appeal, did not appeal the RBA’s decision.  Later, the claimant requested a second eligibility evaluation and the RBA notified her she had to appeal the first denial before he could act on a second request.  Morgan denied the claimant’s second request for a reemployment benefits eligibility evaluation because “under these circumstances” she “failed to make a timely request for hearing” from the RBA’s initial denial, and “the fact that the employee has no permanent partial impairment as required by AS 23.30.041” (id. at 8).

In Stavrinides v. Carr Gottstein Foods Co., AWCB Decision No. 09-0042 (February 27, 2009) (Stavrinides II), a prior decision was reconsidered.  Stavrinides I previously denied the claimant’s right to “reemployment benefits” based upon findings the employee could return to jobs she held in the 10 years prior to her injury, refused the employer’s job offer, and had no PPI, when the real issue was her entitlement to a “reemployment benefits eligibility evaluation.”  Stavrinides II on reconsideration decided the employee’s request for an eligibility evaluation was untimely because, though the employee requested an eligibility evaluation, she failed to respond to the RBA’s request for a supporting medical report.  Stavrinides II gave no other reason for denying the request for an eligibility evaluation.

In Hart v. The Odom Corp., AWCB Decision No. 09-0074 (April 24, 2009), the board determined the employee’s work injury caused only temporary symptoms lasting no more than six weeks; consequently, the employee’s subsequent medical condition and any continuing disability were not caused or aggravated by her work-related injury and her claim was not “compensable.”  Because the employee’s medical condition was not compensable, Hart denied all other claims including one for “reemployment benefits.”
Sec. 23.30.070.  Report of injury to division.  (a) Within 10 days from the date the employer has knowledge of an injury or death or from the date the employer has knowledge of a disease or infection, alleged by the employee or on behalf of the employee to have arisen out of and in the course of the employment, the employer shall send to the division a report setting out

(1) the name, address, and business of the employer; 

(2) the name, address, and occupation of the employee; 

(3) the cause and nature of the alleged injury or death; 

(4) the year, month, day, and hour when and the particular locality where the alleged injury or death occurred; and 

(5) the other information that the division may require. 

(b) Additional reports with respect to the injury and to the condition of the employee shall be sent by the employer to the division at the times and in the manner that the director prescribes.

(c) A report made under (a) or (b) of this section is not evidence of a fact stated in the report in a proceeding in respect to the injury or death on account of which the report is made.

(d) Mailing of the report and a copy to the division in a stamped envelope, within the time prescribed in (a) or (b) of this section, is compliance with this section.

(e) If the employer or the carrier has been given notice, or the employer, or an agent of the employer in charge of the business in the place where the injury occurred, or the carrier has knowledge of an injury or death of an employee and fails, neglects, or refuses to file a report of it as required by (a) of this section, the limitations in AS 23.30.105(a) of this chapter do not begin to run against the claim of the injured employee or the employee’s dependents entitled to compensation, or in favor of either the employer or the carrier, until the report has been furnished as required (a) of this section.

(f) An employer who fails or refuses to send a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee or the legal representative of the employee or other person entitled to compensation by reason of the employee’s injury or death an additional award equal to 20 percent of the amounts that were unpaid when due. The award shall be against either the employer or the insurance carrier, or both.

In Nickels v. Napolilli, AWCB Decision No. 02-0055 (March 28, 2002) the board found the employer had not filed an injury report as of the hearing.  Under AS 23.30.070(a), an employer is required to send a report within 10 days after it has knowledge of the injury.  The board further found the parties continuously disputed the claimed benefits and the employer resisted paying.  Nickels concluded AS 23.30.070(f) provides a civil penalty for an employer’s failure to report injuries, punishing employers for impeding employees’ ability to pursue claims, and “(to some degree)” compensating employee’s for the delay and hardship the delay causes.  This penalty is discretionary, assessed “if required by the board.”  Nickels found the employee underwent considerable difficulty in securing and paying for medical care, and considerable difficulty in securing PPI benefits.  Nickels found the employer’s failure to report the injury was an integral part of its resistance to the employee’s claim, and concluded the 20% penalty under AS 23.30.070(f) was appropriate to apply to the PPI benefits and the total medical benefits awarded in its decision.

Sec. 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  In complex medical cases, medical evidence is necessary to establish the preliminary link between the work injury and the ongoing disabilities.  Delaney v. Alaska Airlines, 693 P. 2d 859, 862 (Alaska 1985).  
Under the Act, an employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured employee’s claim for medical treatment made within two years of an injury that is indisputably work-related, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).
Sec. 23.30.100.  Notice of injury or death. a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice must be in writing, contain the name and address of the employee, a statement of the time, place, nature, and cause of the injury or death, and authority to release records of medical treatment for the injury or death, and be signed by the employee or by a person on behalf of the employee, or, in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board’s office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer’s last known place of business. If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; 

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; 

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death. 

Sec. 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption applies to claims for medical benefits as these come within the meaning of “compensation” in the Act.  Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991).  

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability or need for medical care and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  There are two possible ways for an employer to overcome the presumption: 

(1) Produce substantial evidence providing an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 

(2)  Directly eliminate any reasonable possibility the employment was a factor in the disability.  

Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P. 2d 1184, 1189 (Alaska 1993).  The employer’s evidence is viewed in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, credibility questions and the weight to give the employer’s evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles him to compensation benefits.  Norcon, 880 P.2d at 1054.  

If the employer produces substantial evidence the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (citing Miller, 577 P 2d. at 1046).  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Consistent with AS 23.30.120(a) and cases construing its language, an injured employee may raise the presumption a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and in the absence of substantial evidence to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

Sec. 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

Sec. 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

Sec. 23.30.155.  Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . . 

. . .

A controversion notice must be filed “in good faith” to protect an employer from a penalty.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  Stafford v. Westchester Fire Ins. Co. of New York, 526 P.2d 37 (Alaska 1974).  See also 3 A. Larson, Larson’s Workmen’s Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp at 358; citing Kerley v. Workmen’s Comp. App. Bd., 481 P.2d 200, 205 (Cal. 1971).  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a Board decision the employee is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155 (id. at  359.)
An EME’s medical opinion that expressly stated an employee did not need, for example, certain medications, would suffice to allow an employer to prevail at a hearing “if the opinion remained uncontradicted.” In such cases an EME’s opinion is sufficient reason under Harp, 831 P.2d at 358, for a “good-faith controversion.”

Sec. 23.30.190.  Compensation for permanent partial impairment; rating guides. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides). . . . 

A PPI rating is generally provided by a physician, and must be performed in conformance with a medical treatise, the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides).  Experience, judgment, and observations inform there is usually a cost associated with a PPI rating.  The Alaska Supreme Court accepted the board’s advice to a claimant stating there “is certainly no prohibition barring the employee to seek a referral from an attending physician to a physician who may provide a rating with a different result than that of” an EME physician.  Griffiths v. Andy’s Body & Frame, 165 P.3d 619, 621 (Alaska 2007).  The Griffiths board held the employee was free to seek a rating from his own treating physician and could move to modify a Board ruling denying him benefits based upon a 0% rating attributed to an EME opinion (id. at 624).

The board found an employee is entitled to a PPI rating paid for by the employer and is due PPI benefits based upon that rating, if the board accepts it.  Johnson v. Custom Interiors by Day, AWCB Decision No. 07-0005 (January 8, 2007).  See also Taylor v. Unisea, Inc., AWCB Decision No. 02-0110 (June 19, 2002).  “We find the cost of the PPI rating . . .  is a medical cost, and should be paid by the employer.”  Nunn v. Lowe’s Co., AWCB Decision No. 08-0241 (December 8, 2008).  See also Redgrave v. Mayflower Contract Services, Inc., AWCB Decision No. 09-0188 (December 7, 2009).
“An impairment should not be considered permanent until the clinical findings indicate that the medical condition is static and well stabilized, often termed the date of maximal medical improvement (MMI)” (emphasis in original).  “Once an impairment has reached MMI, a permanent impairment rating may be performed” (AMA Guides 5th Edition at 19 (2001).    “Impairment ratings are to be performed when an individual is at a state of permanency.”  AMA Guides 6th Edition at 27 (2008).  

8 AAC 45.142.  Interest.  (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


(b) The employer shall pay the interest


(1) on late-paid time-loss compensation to the employee. . . ;

. . . 


(3) on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;

. . .

(C) to the provider if the medical benefits have not been paid.

Interest awards recognize the time value of money, and they give “a necessary incentive to employers to release . . . money due.”  Moretz v. O’Neill Investigations, 783 P.2d 764, 765-66 (Alaska 1989).  The court consistently directs interest awards to injured workers for the time value of money.  Childs v. Copper Valley Electric Assn., 860 P.2d 1184 at 1191 (Alaska 1993) (quoting Moretz 783 P.2d 764, 765-766 (Alaska 1989)); Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 at 1192 (Alaska 1987).  
ANALYSIS

1) Is Employee entitled to a PPI rating by her physician?

This is a legal issue.  The issue of whether Employee is actually entitled to PPI benefits is not ripe for decision because the law allows Employee to obtain a PPI rating from her attending physician or from a physician to whom she is referred by her attending physician if her physician does not perform PPI ratings.  It is undisputed Employee has not yet been rated by her own physician.  Her physician, Dr. Kahn, opined on May 7, 2009, it was “undetermined” whether Employee suffered a work-related PPI from this injury.  This opinion was enough for the parties to stipulate to an SIME based upon the resultant medical dispute between Dr. Kahn’s “undetermined” opinion and the EME’s opinion PPI was “inapplicable” given his opinion about the lack of a work-related injury.  However, Dr. Kahn’s May 7, 2009 “undetermined” opinion does not equate to an actual rating performed by Employee’s physician.  

Dr. Kahn also opined Employee was not yet medically stable when she offered this “undetermined” opinion, and the Guides require an injured worker be medically stable before a PPI rating may be rendered.  Employee was not medically stable until September 1, 2009.  Therefore, neither Employer’s EME nor Employee’s physician could have rated her for PPI until at least September 1, 2009.  The fact SIME Dr. Puziss rated Employee at 0% is immaterial to Employee’s right to have her attending physician perform a PPI rating upon medical stability, or make a referral to a specialist for that purpose.  Accordingly, jurisdiction over the question whether Employee is entitled to PPI benefits is reserved until such time as Employee’s physician provides a PPI rating or refers Employee to a physician for that purpose.  Employee has a claim for medical expenses.  The law considers a PPI rating a medical expense.  The law requires Employer to pay costs associated with this PPI rating.  Therefore, Employer will be ordered to pay for this PPI rating expense.

2) Is Employee entitled to additional medical care?

This is a factual issue to which the statutory presumption of compensability applies.  In satisfying the first step of the presumption analysis, and without regard to credibility, Employee testified her symptoms arose shortly after her injury and continued to some extent to the present time, and she needs additional medical care to address them.  Dr. Carlson, who performed a disability evaluation on Employee, opined in October 2009 Employee is considered disabled without additional medical care.  This evidence is sufficient to raise the §120 presumption and cause it to attach to Employee’s claim her need for medical care still arises out of and in the course of her employment.

In addressing the presumption analysis’ second step, and without regard to credibility, EME Dr. Borman said there was no work injury and consequently, Employee’s alleged employment injury is not the substantial cause of the need for any additional medical treatment, and he did not recommend any additional medical care or treatment. This is substantial evidence sufficient to rebut the presumption of compensability.  Since Employer produced substantial evidence any need for medical treatment is no longer work-related, the presumption drops out.  Thus, Employee bears the burden of proving asserted facts by a preponderance of the evidence and must “induce a belief” in the fact finders’ minds the asserted facts alleging she needs additional medical care as a result of her injury are probably true.

With exception of the PPI rating expense, discussed above, Employee failed to prove any need for continuing medical care still arises out of and in the course of her employment with Employer by a preponderance of the evidence.  SIME Dr. Puziss opined he had no recommendations for additional medical care or treatment for the work-related injury.  His examination disclosed no significant symptoms justifying additional medical care or treatment, and supports his declination to suggest any.  Greater weight is accorded his opinion, based upon his thorough examination and review of all relevant medical records, than is given to Dr. Carlson, who saw Employee only  for a disability review for interim assistance and did not attribute the “disease” needing additional treatment to this injury.  Furthermore, the record does not disclose what additional medical records, if any, Dr. Carlson reviewed before rendering his opinion.  Greater weight is accorded Dr. Puziss’ opinion than Dr. Kahn’s June 5, 2009 opinion, which speculated Employee might, possibly benefit from facet injections without actually prescribing them or explaining how they might be expected to improve her work-related symptoms.  Employee was unable to provide any additional, corroborating medical opinions to support her claim for additional medical care or treatment.  In other words, Dr. Kahn’s equivocal statement concerning possible facet injections is not supported by any other medical opinion linking this possible treatment to this injury.  Furthermore, Employee testified her symptoms are back to the way they were before her injury subject of this claim, though she is more easily susceptible to pain than she was before.  As for continuing medical care and treatment, therefore, her request for continued medical care is denied.

Employer agreed to pay for past medical bills pursuant to Dr. Puziss’ SIME opinion and the fee schedule; consequently, Employer agreed to pay past medical bills and they are no longer at issue.  

3) Does the RBA have the first duty to determine whether Employee is entitled to a reemployment benefits eligibility evaluation?

This is a legal issue.  Employer suggested the issue of Employee’s entitlement to an eligibility evaluation for reemployment benefits versus her eligibility for reemployment benefits was not properly raised for hearing.  However, the prehearing conference summaries show all parties were on notice Employee was seeking an eligibility evaluation, and the issue may be decided.  

Employer provided several cases, discussed above, to support its argument Employee’s right to reemployment benefits may be denied based upon medical opinions in the record satisfying relevant legal requirements for a finding of eligibility or ineligibility.  But the statute says the RBA is taxed with the initial responsibility to decide if Employee qualifies for an eligibility evaluation and to direct a rehabilitation specialist to perform an eligibility evaluation if he finds she is so entitled.  It is undisputed Employee has not had an eligibility evaluation.  Therefore, the RBA must be given the first opportunity to perform his statutorily mandated duty to address the eligibility evaluation, pursuant to law.  AS 23.30.041(a-d).

The court requires the RBA, in deciding eligibility, to consider Employee’s attending physician’s opinion on the relevant factors set forth in §041.  Irvine.  Since it is undisputed Employee’s attending physician Dr. Kahn has not opined as to a PPI rating, or any of the other factors reviewed in an eligibility evaluation, the RBA must be given the first opportunity to decide if Employee qualifies for the evaluation, and if so, direct a specialist to address these issues, considering Employee’s attending physician’s opinion among others, after Employee’s physician has rated her or referred her to a specialist for a PPI rating.  

Cases cited by Employer are not persuasive.  First, none of the cited cases are controlling precedent for Employer’s argument.  Second, they are all distinguishable from this case:  

Rhodes expressly denied the employee’s PPI claim, thus resulting in the employee’s de facto inability to qualify for retraining, pursuant to AS 23.30.041(f)(4), which requires a work-related PPI rating.  Employee’s right to PPI in the instant case has not been decided.

Morgan found the claimant not eligible for retraining benefits and the employee did not appeal.  The failure to appeal was the reason the employee’s subsequent request for another eligibility evaluation was denied.  Morgan’s dicta concerning the lack of a PPI rating also disqualifying the employee is not controlling in this case because no similar order has been entered here.

Stavrinides denied the employee’s request for an eligibility evaluation because the employee’s request was deemed untimely because the employee failed to timely respond to the RBA’s request for additional, supporting information.  No similar finding or order has been made in this case.

Hart denied the request for “reemployment benefits” because it found the employee’s injury was not compensable.  If an injury is not compensable, the employee is not entitled to any benefits.   By contrast, no similar finding or order has been entered in this case and Employer accepted Employee’s claim and paid benefits even after controverting them.

Accordingly, this matter is referred to the RBA for his or his designee’s determination if Employee meets the requirements for an eligibility evaluation, which would necessarily include consideration of any PPI report from Dr. Kahn or her referral specialist.  If either party is dissatisfied with the RBA’s decision, they can appeal in accordance with the law.

4) Is Employee entitled to a penalty award?

Employee argued at hearing she is entitled to a penalty because Employer failed twice at her request to provide her with, and file, a timely injury report.  The law requires both parties to timely complete and file an injury report.  The law requires Employee to report her injury in writing to Employer within 30 days.  AS 23.30.100.  She testified she did, both verbally and in her own hand-written notice.  There was no contrary evidence and no factual dispute on this point so the presumption analysis need not be applied to these facts.  Thus, Employer had actual knowledge of Employee’s injury the day it occurred.  The law also requires Employer, once given notice or obtaining actual knowledge of Employee’s injury, to complete and file an injury report within 10 days of receiving notice or having actual knowledge.  AS 23.30.070.  In this case, Employer did not file an injury report within10 days of its notice and knowledge of Employee’s injury; it filed a report dated April 13, 2009 on April 20, 2009, which is more than 10 days after February 14 or 15, 2009.

In such circumstances, §070(f) allows a discretionary penalty of 20% of the “amounts that were unpaid when due.”  Here, Dr. Kahn opined Employee was disabled on May 7, 2009, for six months.  However, the record does not disclose Employer obtained this record before its attorney obtained it on July 7, 2009.  Therefore, it cannot be determined from the administrative record when, and if, Employer received Dr. Kahn’s disability opinion before Employer had contrary medical evidence from its EME to dispute Dr. Kahn’s disability opinion.  Consequently, by the time Employer’s attorney received Dr. Kahn’s May 7, 2009 disability opinion, it had Dr. Borman’s EME opinion stating Employee did not suffer an injury at all.  That EME opinion would be adequate under the law to protect Employer from imposition of a penalty.  In other words, had Employee shown Employer received Dr. Kahn’s May 7, 2009 report on May 7, 2009, for example, TTD would have been “due” and the law would have required Employer to pay Employee TTD benefits within 14 days of the date Employer received Dr. Kahn’s report, absent some basis for controverting her entitlement to TTD.  The statutory duty to pay TTD would have been triggered by Dr. Kahn’s report.  Absent timely payment, the discretionary 20% penalty provided for under AS 23.30.070 could be awarded.  However, under this case’s facts and in light of the absence of evidence as to when Employer first received Dr. Kahn’s report, Employee’s request for a discretionary §070(f) penalty will be denied.

Employee also argued Employer should be penalized because there never was any reason to controvert or resist her claim.  Employee’s second basis for a penalty award therefore comes under AS 23.30.155.  This statute says benefits must be paid promptly and directly to Employee unless there is a valid basis to controvert Employee’s right to benefits.  Here, Employer controverted Employee’s right to all benefits and suspended that right because she failed to timely return a medical release.  Though Employee denies this allegation, she did not base her penalty claim on this controversion, rendering it irrelevant.  Rather, Employee takes issue with the EME report and discredits it.  However, the law allows Employer to hire a physician who opines, as in this case, there never was a work-related injury.  With a few exceptions, Employer has a legal right to rely upon that medical opinion to controvert Employee’s claim.  Since Employer had Dr. Borman’s EME report, according to the administrative record, before it had Dr. Kahn’s report, Employer had a valid medical basis to controvert (based on Dr. Borman’s report), and AS 23.30.155 does not require imposition of a 25% penalty.  Employee’s request for a §155 penalty will be denied.

5) Is Employee entitled to an interest award?

The law provides an interest award to compensate an employee for the time value of money.  Here, Employer resisted TTD then voluntarily paid it, and already paid interest on it.  This decision does not award Employee any additional benefits from the past, upon which interest would accrue.  Therefore, she is not entitled to an additional interest award.

6) Were any of Employer’s controversions unfair or frivolous?
There were three controversions filed in this case.  The first controversion denied all benefits because Employee failed to timely return releases.  Employee disputed that allegation, but did not base her claim of unfair or frivolous controversion on this, and it is irrelevant.  The July 29, 2009 controversion was based upon Dr. Borman’s EME report.  As discussed to some extent above, under Harp, in circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.  Furthermore, “for a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Here, if Employee had presented no contrary evidence at hearing, the board would have found she was not entitled to benefits, based upon Dr. Borman’s uncontradicted medical opinion.  Therefore, Employer’s reliance upon his EME report (though Employee may strongly disagree with the report’s contents or manner in which the examination took place) cannot be said to have been unfair or frivolous.  Accordingly, Employee’s request for a finding of unfair or frivolous controversion will be denied.

CONCLUSIONS OF LAW
1) Employee is entitled to a PPI rating from her own physician or from a physician to whom her physician refers here; consequently, Employee’s PPI claim is not ripe.

2) Employee is not entitled to additional medical care.

3) The RBA has the first duty to determine whether Employee is entitled to a reemployment benefits eligibility evaluation.

4) Employee is not entitled to a penalty award.

5) Employee is not entitled to an interest award.
6) None of Employer’s controversions are unfair or frivolous.


ORDER

1) Employee is entitled to a PPI rating from her own physician or from a physician to whom her physician refers her.  Jurisdiction is reserved over the PPI claim.

2) Employer shall pay for the PPI rating performed by Employee’s own physician or by a physician to whom her physician refers her, as a medical expense.

3) With exception of the PPI evaluation expense, Employee’s claim for additional medical care is denied.

4) This matter is referred to the RBA for him or his designee to determine whether Employee is entitled to a reemployment benefits eligibility evaluation, which would necessarily include consideration of any PPI report from Dr. Kahn or her referral specialist.  The parties may appeal the RBA’s determination as provided by law.

5) Employee’s claim for a penalty award is denied.

6) Employee’s claim for an interest award is denied.
7) Employee’s claim requesting an order finding an unfair or frivolous controversion is denied.

Dated in Anchorage, Alaska on May 20, 2010.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128
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