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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	PATRICIA  FLAYAC, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

BANNER HEALTH SYSTEMS,

                                                  Employer,

                                                   and 

SENTRY INSURANCE MUTUAL CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200519809
AWCB Decision No. 10-0091 

Filed with AWCB Fairbanks, Alaska

on May 20, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (Board) heard the employee’s claims for medical benefits, temporary total disability (“TTD”) benefits, interest, attorney fees, and legal costs on March 25, 2010, at Fairbanks, Alaska.  Attorney Robert Beconovich represented the employee.  Attorney Dennis Cook represented the employer and insurer (“employer”).  The Board closed the record when it met on April 22, 2010. 

ISSUES

In the hearing on November 3, 2009, the employee contended she is not yet medically stable, and is entitled cervical fusion surgery.  She requested we order medical benefits, additional TTD benefits, interest, attorney fees, and legal costs.  The employer contended the employee is medically stable, her symptoms are heavily influenced by psychological factors unrelated to her work, and she now needs only self-directed exercise for treatment of her work injury.  It contended she is entitled to no additional TTD benefits or medical benefits. 

1.
Is the employee entitled to additional medical benefits, under AS 23.30.095(a)?

2.
Is the employee entitled to additional TTD benefits, under AS 23.30.185?

3.
Is the employee entitled to interest, under AS 23.30.155(q)?

4.
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The employee injured her back and the right side of her body when she slipped in water on the floor of the janitor’s closet while she was working as a housekeeper for the employer in November 13, 2005.
  

2.
She sought treatment from Carl Thomas, M.D., who noted contusions to her right elbow, hip, and chest wall, and reports of pain in the right elbow, forearm, hip, and lower back.
  Dr. Thomas provided conservative care and restricted her from her work.
  The employee’s pains persisted, and Dr. Thomas suspected a cervical herniation, and referred the employee to an MRI (“magnetic resonance imaging”).
 

3.
In his clinical examination of the employee on January 12, 2006, Ross Brudenell, M.D., found a right herniated nuclear pulposa at C5-6, referred the employee to orthopedic surgeon James Tamai, M.D., and also referred the employee to an MRI.
  The MRI revealed a small central protrusion at C5-6, and a very small C6-7 protrusion which resulted in no compromise of the nerve.

5.
On referral, Marc Slonimski, M.D., provided a cervical steroid injection on January 27, 2006, followed with pain medications, and intermittent pain management steroid injections through 2009.

6.
Douglas Bald, M.D., performed an employer medical examination
 on February 17, 2006.  In his report, Dr. Bald diagnosed right cervical-trapezial strain with right disc protrusion at C5-6 secondary to her work injury, right shoulder strain with mild impingement secondary to the work injury, and suboccipital headaches.
  Dr. Bald indicated all the symptoms related to her work injury, and noted she was not medically stable and in need of additional treatment.

7.
Pain control physician Peter Jiang, M.D., provided catheter directed epidural steroid injections on August 8, 2006 and August 31, 2006.

8.
On April 27, 2007, Dr. Bald performed another EME examination of the employee, an reiterated his diagnoses, but found the employee had improved and was medically stable and in need of no additional treatment other than exercise.
  Dr. Bald specifically indicated the employee was not a candidate for surgery, and that no additional injection therapy was appropriate at that time.

9.
On referral from Dr. Thomas, Upshur Spencer, M.D., evaluated the employee on July 6, 2007, and found the employee’s symptoms were not consistent with chronic C6 radiculopathy, and that surgical intervention would not help.
  He recommended weaning off narcotic pain medications, and stopping epidural steroid injections.

10.
On August 20, 2007, Dr. Brudenell responded to an inquiry from the employer’s adjuster, checking a box indicating he agreed with Dr. Bald’s report.
  On the same day, Dr. Jiang administered a right C6 interlaminar epidural steroid injection.

11.
On September 25, 2007, John Joosse, M.D., rated the employee with a 5 percent whole person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed., (AMA Guides).
  
12.
The Reemployment Benefits Administrator (“RBA”) determined the employee disabled from her work, and eligible for reemployment benefits and a rehabilitation plan on October 9, 2007.

13.
Dr. Brudenell on November 11, 2007 and December 17, 2007, indicated the only option for the employee’s chronic C6 radiculopthy was long term pain management, and referred her to pain management physician Nancy Cross, M.D.

14.
At the request of Dr. Slonimski, the employee underwent an MRI of the right shoulder at Aurora Diagnostics on April 28, 2008, in an attempt to determine if the employee’s right upper extremity symptoms were related to the cervical condition.
  

15.
Dr. Tamai reviewed the MRI and diagnosed anterior glenoid labral tear, glenohumeral laxity, and subscapularis tendonosis in the employee’s right shoulder on May 22, 2008.
  Dr. Tamai performed right shoulder arthroscopy with debridement, partial synovectomy and bursectomy.

16. 
On September 15, 2008, Dr. Marc Slonimski noted the employee’s persistent right upper extremity symptoms, and diagnosed reflex sympathetic dystrophy.
  On  December 24, 2008, he diagnosed right upper extremity complex regional pain syndrome (“CRPS”).
 

17.
Psychologist Carol Slonimski, Ph.D., saw the employee for anxiety and depression on January 27, 2009, February 17, 2009, April 30, 2009, and May 20, 2009.

18.
The employee underwent a consultation with orthopedic surgeon Todd Jackman, M.D., on Aril 16, 2009.
  Dr. Jackman noted the employee had responded well to the steroid injections and certain other non-operative treatment, confirming C5-6 and C6-7 degenerative disc disease, and foraminal stenosis affecting the C6-7 nerve roots.
  Based on her clinical presentation, he recommended anterior cervical decompression discectomy and fusion.
  The employee agreed to proceed with the surgery.

19.
On May 21, 2009, Dr. Marc Slonimski, recommended the employee consider cervical disc replacement rather than fusion, in light of her young age and her multiple cervical abnormalities.
  He offered to refer her to Richard Delamarter, M.D., in California for disc replacement evaluation.

20.
On June 3, 2009, Dr. Cross provided steroid injection at C3, C4, and C5 for median branch block of the dorsal rami.
  On June 26, 2009, Dr. Cross reported the employee had recently experience a panic attack, but the injection had provided good relief.
  She prescribed ongoing pain control medication.
  

21.
At the Board’s order, the employee underwent a second independent medical evaluation (SIME)
 on July 29, 2009, with physiatrist Marvin Zwerin, D.O.  In his SIME report, Dr. Zwerin found the employee’s conditions and need for treatment were related to her work injury.
  He considered the employee’s shoulder surgery successful, and recommended no additional treatment for her right shoulder or right arm, other than range of motion and strengthening exercises.
   Dr. Zwerin believed a two-level cervical fusion could possibly improve her C6 radiculopathy and occipital headaches, but would most probably leave her symptoms the same or worse.
  He indicated the fusion would likely accelerate degenerative disc disease at the level above the fusion.
  He recommended substituting radio frequency thermal coagulation (“RFTC”) treatment for the employee’s nerve block and epidural injection procedures, to avoid the continued use of steroids in her pain management.
   

22.
The Board additionally directed the employee to undergo an SIME with orthopedic surgeon Fred Blackwell, M.D., on July 30, 2009.  In his SIME report, Dr. Blackwell found the employee’s work injury was the substantial cause of the employee’s cervical, shoulder, and right upper extremity conditions.
  Dr. Blackwell noted the employee was having different clinical presentations with different examiners, resulting in clinical findings that did not correlate.
  Dr. Blackwell believed psychological overlay was a significant factor in the employee’s condition.
  Because the employee does not have consistent objective findings of radiculopathy, and because she showed signs of psychological overlay, Dr. Blackwell did not feel that she was a surgical candidate.
  He believed she was depressed before the injury, and “is certainly depressed subsequent to it.”
  He recommended she undergo psychological counseling.
  Dr. Blackwell recommended stretching and strengthening exercise, and analgesiac medication.
  He recommended avoidance of steroid injections and nerve blocks.

23.
In an August 24, 2009 letter, Dr. Blackwell responded to inquiries from the employer, reiterating his opinion the employee is not a surgical candidate.
  Dr. Blackwell indicated the employee’s epidural injections and nerve block procedures had been reasonable treatment up to the date of his evaluation, but now recommended that the employee avoid further steroid injections.
  He regarded the employee as medically stable.
  He recommended the employee be weaned from narcotic medication, and noted this would require medical supervision and assistance.
  Dr. Blackwell recommended the employee undergo a physical therapy program, followed by gym membership.
  He recommended the employee undergo psychological counseling.

24.
At the employer’s request, the employee was examined by psychiatrist Ronald Turco, M.D., on January 5, 2010.  In his report, Dr. Turco indicated the employee suffers from anxiety disorder, hysterical personality disorder substantial somatization related to childhood abuse and chronic pain.
  Dr. Turco recommended the employee undergo treatment for her psychiatric condition, and predicted this would result in the diminishment or disappearance of her pain symptoms.
  In his deposition on March 2, 2010, Dr. Turco testified the employee’s psychological condition was not causing her orthopedic problems or pain, but was intensifying her expression of those symptoms.
  He deferred to her orthopedic physicians for determinations of orthopedic care.
 

25.
The employer initially accepted liability for the employee’s injury, and provided TTD benefits from November 15, 2005 through August 19, 2007, PPI benefits, and medical benefits.
  The employer filed a Controversion Notice, dated September 13, 2006 denying medical benefits based on the April 27, 2007 report by Dr. Bald.
  The employer filed a Controversion Notice denying reemployment benefits for failure to cooperate with her reemployment plan and rehabilitation process on April 11, 2007; and a Controversion Notice dated April 17, 2008, denying all benefits for failure to show up for an EME examination.

26.
The employee filed a Workers’ Compensation Claim dated July 29, 2008, requesting TTD benefits from April 14, 2008 continuing, PPI benefits in excess of five percent, medical benefits, an increase in her compensation rate, an appeal of an Reemployment Benefits Administrator (“RBA”) determination, penalties, interest, attorney fees and legal costs.
  The employer filed an Answer dated August 20, 2008, denying the employee’s claims.  Medical imaging provider Aurora Diagnostics filed a Workers’ Compensation Claim August 26, 2009, claiming $1,528.00 for the MRI performed on April 28, 2008..

27.
In a prehearing conference on January 28, 2010, the employee’s claims were set for a hearing on March 25, 2010.
  In the January 28, 2010 prehearing conference, the Board Designee agreed to send Notice of Hearing to Aurora Diagnostic. 

28.
In the hearing on March 25, the employee testified concerning her extensive conservative treatment and shoulder surgery.  She testified her low back, arms, and neck pains persist.  She indicated Dr. Cross continues to treat her for pain management, but that she wishes to cease her pain medication.  She testified she worked for the employer approximately five years before the accident.  She testified she underwent psychological treatment for seven or eight months in 2004, following the death of her father.  She testified she is currently seeking psychological care.

29.
In the hearing, and in her brief, the employee asserted claims for TTD benefits from April 14, 2008 continuing; medical benefits including past medical treatment, the Aurora Diagnostic MRI of April 28, 2008, and cervical fusion surgery; interest; attorney fees and legal costs.
  The employee argued the record shows she suffered a compensable injury at work and has a continuing presumption of entitlement to medical care and related benefits.  She argued Dr. Jackman recommended specific surgery for her orthopedic cervical injury.  She argued the employee’s physicians have not specifically rebutted the presumption of her entitlement to the recommended medical care.  She argued Dr. Turco and the SIME recommend psychological care to prevent her psychological condition from interfering with her symptoms and the treatment of her orthopedic injury.  She argued, under the rationale of the Board’s decision in Rise v. Family Centered Services of Alaska,
 she is entitled to the recommended medical care and not yet medically stable, and so is entitled to the claimed TTD benefits, interest, attorney fees and legal costs. Citing Szepanski v. UAF,
 the employee requested that she be awarded itemized attorney fees, and statutory minimum attorney fees under AS 23.30.145(a) when those fees exceed the itemization.

30.
In the hearing, and in its brief, the employer agreed the employee suffered a work-related, compensable injury in 2005, but argued the employee’s treating physician, Dr. Brudenell, found her medically stable as of August 20, 2007, and this was confirmed by the opinions of Drs. Bald and Joosse.  Therefore, based on the preponderance of the evidence in the record, the employee is not entitled to TTD benefits after that date.  It argued the psychiatrist, Dr. Turco, and SIME physician Dr. Blackwell agree the employee suffers a significant somaticising overlay, and both SIME physicians do not feel the employee is a candidate for cervical surgery.  Dr. Turco has identified the psychological condition as pre-existing and unrelated to the work.  It argued the preponderence of the evidence indicates the employee’s treatment should be restricted to self-directed exercise.  It argued no additional benefits are due to the employee under the Alaska Workers’ Compensation Act.  

31.
The record was left open following the hearing, and the employee filed an Affidavit of Counsel Re: Attorney Fees and Costs dated March 30, 2010, itemizing work performed on the employee’s claim.
  The employee’s affidavit itemized approximately 60.95 hours of attorney time at $300.00 per hour, totaling $18,286.00; and other legal costs totaling $1,349.89.
  Total fees and costs were $19,635.89.
  The employer filed no objection to the affidavit.

32.
It was subsequently discovered Aurora Diagnostic had not been provided notice of the hearing, as promised.  In a prehearing conference on April 20, 2010 Aurora Diagnostic stipulated with the other parties to closing the extant record, and reserving its right to raise its claim, if necessary.
  
PRINCIPLES OF LAW

AS 23.30.120. PRESUMPTIONS reads, in part:  "(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for continuing medical benefits.   To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  There are two methods of overcoming the presumption of compensability for benefits such as medical transportation:  (1) presenting affirmative evidence showing that the employee does not suffer a treatable work‑related condition; or (2) eliminating all reasonable possibilities that the claimed medical benefits are not work-related, reasonable, or necessary.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Once the employer produces substantial rebuttal evidence, the presumption of compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  Also, in 2005, the Alaska State Legislature adopted AS 23.30.010(a), which provides the following, in part:
. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court long ago defined the quantum of “substantial” in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  The Board interprets “the substantial cause” of AS 23.30.010 in light of the long line of Alaska Supreme Court cases interpreting “substantial” to mean a quantum of evidence a reasonable person could believe sufficient to assign responsibility for causation.  The Board interprets “the” in the language of AS 23.30.010, in relation to other substantial causes, determining if the employment injury is the substantial cause which brings about the disability or death or need for medical treatment.

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Under AS 23.30.135(a) and AS 23.30.155(h) we have the responsibility to ascertain the rights of the parties in the ongoing administering and adjudication of all claims under the Alaska Workers’ Compensation Act.
  

AS 23.30.095. MEDICAL TREATMENTS, SERVICES, AND EXAMINATIONS provides, in part: “(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).

AS 23.30.185. . . TEMPORARY TOTAL DISABILITY provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

However, § 185 limits the duration of TTD benefits to the date of medical stability.  

AS 23.30.395(27) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

The presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected": To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  When the constitutionality
 of the medical stability provision was challenged, The Alaska Supreme Court  held: 

The evidence is easily obtained by examining the treating physician.  That is, the treating physician should have no difficulty offering an opinion on whether or not further objectively measurable improvement is expected.  The 45-day provision simply signals when that proof is necessary.  The alleged difficulty in proving the nonexistence of medical stability, simply fades when viewed in light of the proof actually required. 

In the absence of any other explicitly required burden of proof to show medical stability, the Board requires the employer to show medical stability by a preponderance of the evidence, as is standard in administrative law proceedings.
  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.
  

INTEREST:  AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 INTEREST provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

. . .

(b)
The employer shall pay the interest

. . .


(3) 
On late-paid medical benefits to



(A)
the employee … if the employee has paid the provider ….



(B)
to an insurer … if the insurer … has paid the provider ….



(C)
to the provider … if the medical benefits have not been 



paid.

The Courts have consistently instructed the Board to award interest for the time-value of money, as a matter of course.
  For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and the regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  

AS 23.30.145. ATTORNEY FEES provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.
  The Board was instructed to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

ANALYSIS

PRELIMINARY MATTER CONCERNING ISSUES

The January 28, 2010 Prehearing Conference Summary set the hearing to consider the employee’s Workers’ Compensation Claim dated July 29, 2008, requesting TTD benefits from April 14, 2008 continuing, PPI benefits in excess of five percent, medical benefits, and increase in her compensation rate, an appeal of an Reemployment Benefits Administrator (“RBA”) determination, penalties, interest, attorney fees and legal costs.  At the hearing on March 25, 2010, the employee only argued and presented evidence concerning: TTD benefits from April 14, 2008 continuing, medical benefits, interest, attorney fees and legal costs.  Under 8 AAC 45.065(c): “Unless modified, the summary governs the issues and course of the hearing.”  Because only TTD benefits, medical benefits, interest, attorney fees and legal costs were presented at hearing, the Board modifies the Prehearing Conference Summary to consider only those issues for the employee’s claim.  The Board will preserve the other issues for later consideration, if necessary.  

I.
MEDICAL BENEFITS

In the instant case, all medical records and opinions concur that the employee injured her cervical spine, right shoulder, and right upper extremity in her work accident on November 13, 2005.  The employee’s treating physicians, Drs. Slonimski, Brudenell, and Craft provided a pain management regimen of injections, nerve blocks, and medication to treat the employees cervical injury from the time of the injury through the present.  Dr. Tamai performed arthroscopic surgery to repair the employee’s shoulder injury.   Dr. Jackman recommends cervical fusion surgery to alleviate the employee’s symptoms.  Based on the employee’s testimony, and the medical records of these physicians, the Board finds the employee has presented sufficient evidence to raise the presumption of compensability for her claimed medical benefits. 
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical benefits are not reasonable and necessary for the work-related injury.  The employer’s physicians, Drs. Bald and Joosse believed the employee was medically stable, and in need of no additional medical treatment as of 2007.  Dr. Brudenell, in a check-the-box response form on August 20, 2007, indicated he agreed with Dr. Bald’s report.   Viewed in isolation, these opinions are substantial evidence rebutting the presumption concerning the employee’s claim for additional medical benefits, and supporting the employer’s controversion of medical benefits after August 20, 2007.

Once substantial evidence shows the claimed conditions are not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  The employee must show his 2007 work injury to be the substantial cause, in relation to other causes, for her need for continued reasonable and necessary medical treatment.  Accordingly, the entire medical and hearing record must be reviewed.  

The Board finds the preponderance of the medical evidence, especially the reports and opinions of the treating physicians Drs. Slonimski, Brudenell, Tamai, Jackman, and Craft, and those of SIME physicians Dr. Zwerin and Blackwell, indicate the employee’s work injury was the substantial cause, in relation to other causes, of the employee’s need for continuing medical treatment of her cervical, right shoulder and right upper extremity, under AS 23.30.010.
   These physicians found objective evidence of mechanical trauma to the employee’s neck, shoulder, and upper extremity.  The employee’s treating physicians recommended and provided pain management care for the employee’s cervical injury, and surgical repair for the injured shoulder.  Both SIME physicians found the employee’s treatment had been reasonable up to the time of their evaluations, but then recommended a change in the care.  Based on the preponderance of the medical recommendations and opinions in the record, the Board finds the employee’s past treatment up to the time of the SIME evaluations was reasonable and necessary under the Court’s ruling in Hibdon.
  

As noted above, in Carter
 the Court held the employee has a continuing presumption of compensability for her medical care.  Going forward, the four physicians contemporaneously addressing the employee’s orthopedic condition all recommend some form of treatment.
  Dr. Jackman recommends cervical fusion surgery.  Dr. Slonimski recommends consideration of cervical disc replacement surgery.  Both Dr. Zwerin and Blackwell recommend the employee undergo psychological counseling to help to alleviate psychological overlays from her orthopedic symptoms.  Both SIME physicians recommend treatment other than surgery.  Dr. Zwerin recommends substituting radio frequency thermal coagulation treatment for the employee’s nerve block and epidural steroid injection procedures, to avoid the continued use of steroids in her pain management.  Dr. Blackwell recommends the employee be weaned from narcotic medication, under medical supervision and assistance.  Dr. Blackwell recommended the employee undergo a physical therapy program, followed by gym membership for an exercise regimen.  The recommendations of these physicians are not consistent in the details of what treatment the employee should follow, but the physicians are consistent in recommending some form of ongoing treatment related to her work injury.  Based on the preponderance of the available evidence, and in accord with the Court’s rationale in Carter, the Board finds these opinions raise the presumption for continuing medical benefits for the employee.

Although the employee specifically requests approval of cervical fusion surgery, the record is relatively sparse concerning the efficacy of this specific surgery, as opposed to other forms of care.  This is especially true in light of the psychological influences in the employee’s medical condition.  The Board does not consider the record concerning this procedure is adequately developed to enable the Board to ascertain or protect the rights of the parties, as required under AS 23.30.135(a) and AS 23.30.155(h).  Accordingly, the Board will retain jurisdiction to consider what continuing treatment is reasonable and necessary, if disputes over specific treatment persist.
II.
TTD BENEFITS
The employee claims TTD benefits for her work injury from the effective date of the employer’s controversion, August 20, 2007, and continuing.  In the instant case, the claimant testified concerning her work injury, its consequences, her inability to return to work, and her need and willingness to receive ongoing treatment.  We find the documentary records contains the medical opinions of her treating physicians concerning disabling pain from her work injury, and their recommended treatment.  We also find the employee was clear in her testimony that she is willing to undergo additional treatment, as recommended by her physicians.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to her claim for ongoing TTD benefits.  The Board finds the claimant's testimony and the medical records are sufficient evidence to raise the presumption that her work injury has prevented her from working since her injury, and that she is entitled to TTD benefits from that date and continuing.  

AS 23.30.185 limits the duration of TTD benefits to the date of medical stability.  AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence. . . .
In this case the preponderance of the evidence in the record shows the employer’s physicians, Drs. Bald and Joosse, and the employee’s physician, Dr. Brudenell, all agreed the employee had shown no objectively measurable improvement for over 45 days, raising the presumption the employee had reached medical stability as of August 20, 2007.

The presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected": To overcome this presumption, the employee must provide clear and convincing medical evidence to establish a reasonable expectation of improvement from medical treatment.

In the instant case, Dr. Jackman recommended cervical fusion surgery to improve the employee’s disabling symptoms on April 16, 2009.  Since that consultation, the employee modified her extant Workers’ Compensation Claim to specifically request the recommended surgery.  As noted above: Dr. Slonimski recommends consideration of cervical disc replacement surgery in lieu of fusion.  Both Dr. Zwerin and Blackwell recommend the employee undergo psychological counseling to help to alleviate psychological overlays from her orthopedic symptoms.  Both SIME physicians recommend the employee be medically weaned away from narcotic medication.  Dr. Zwerin recommends substituting radio frequency thermal coagulation treatment for the employee’s nerve block and epidural steroid injection procedures, to avoid the continued use of steroids in her pain management.  Dr. Blackwell recommends the employee undergo a physical therapy program, followed by gym membership for an exercise regimen.  
In the previous section, the Board found the employee is entitled to continuing medical benefits.  The Board finds the various treatment recommendations from Drs. Jackman, Slonimski, Zwerin, and Blackwell are all calculated to lessen the employee’s disabling symptoms, and to deliver her from deleterious narcotics and steroids.  The Board finds all of these treatment recommendations provide clear and convincing evidence of a reasonable expectation of objective medical improvement.

The Board finds the employee had a reasonable expectation of medical improvement, through one form of treatment or another, since she agreed to pursue the surgery recommended by Dr. Jackman on April 16, 2009.  Accordingly, the employee has not been medically stable since that date. 

III.
INTEREST
The employee’s work injury occurred after July 1, 2000, and AS 23.30.155(p) and the regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  This decision awards medical benefits and TTD benefits to the employee.  Accordingly, interest is due to the employee in accord with AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due. 
  Additionally, interest is due to medical providers or other insurers if those parties are due payment or reimbursement for awarded medical treatment, in accord with 8 AAC 45.142. 

IV.
ATTORNEY FEES AND LEGAL COSTS 

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with Board approval.  In this case, the Board finds the payment of the benefits claimed by the employee, was controverted and resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under AS 23.30.145.  The Board has awarded the employee his claimed medical benefits.  Consequently, we can award fees and costs for this controverted claim under AS 23.30.145(a).
  

The Alaska Supreme Court in Bignell
 held that attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court directed the Board to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, the Board has examined the record of this case. The employee filed an affidavit itemizing approximately 60.95 hours of attorney time at $300.00 per hour, totaling $18,286.00; and other legal costs totaling $1,349.89.  Total fees and costs were $19,635.89.  The claimed hourly rate of $300.00 is within the range for experienced employees’ counsel awarded in other cases, based on expertise and years of experience.
   

Although the employee did not prevail on all of the potential medical benefits and TTD benefits claimed, the itemization of time does not reveal time “wasted” in securing the benefits which actually were awarded.  The employee’s continuing benefits had been totally cut off.  The Board finds the affidavit reflects the time expended developing the case was essentially identical, whether or not the employee would have prevailed on all benefits claimed.  The Board finds this issue was essentially one of continuing compensability of the employee’s claim, and the employee prevailed.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, the Board finds the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this claim.
  

In the hearing, and in his brief, the employee requested an award of the itemized attorney fees as an advance on any possible statutory minimum attorney fees due under AS 23.30.145(a) on all benefits awarded.  As noted above, the employer controverted the employee's claim.  AS 23.30.145(a) provides the minimum fees we are to award in the successful prosecution of an employee's controverted claim.  Accordingly, the employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) when, and if, the statutory minimum amount based on the payment of past and future medical, indemnity, and all other benefits related to the employee’s injury, exceeds the itemized attorney fee awarded under AS 23.30.145(a).

CONCLUSIONS OF LAW

1.
The employee’s work injury of November 13, 2005, was the substantial cause of her need for continuing medical treatment of her cervical spine, right shoulder and right upper extremity, under AS 23.30.010. The employee’s past treatment and medical care is reasonable and necessary under the Court’s ruling in Hibdon.  The employee is entitled to continuing reasonable and necessary medical benefits treatment of her cervical spine, right shoulder and right upper extremity, under AS 23.30.095(a).   The Board will retain jurisdiction to ascertain and protect the parties rights, under AS 23.30.135(a) and AS 23.30.155(h), should disputes arise over specific medical treatment.

2.
Drs. Jackman, Slonimski, Zwerin, and Blackwell all recommend additional treatment to improve her condition, calculated to lessen her disabling symptoms, and to deliver her from deleterious narcotics and steroids.  The Board finds all of these treatment recommendations provide clear and convincing evidence of a reasonable expectation of objective medical improvement. Based on the employee’s testimony, she is willing to undergo additional treatment.  The Board finds the employee had a reasonable expectation of medical improvement, through one form of treatment or another, since she agreed to pursue the surgery recommended by Dr. Jackman on April 16, 2009.  Accordingly, the preponderance of the evidence in the record does not now indicate that "improvement  … [is] not reasonably expected"
 from the recommended treatments, and we cannot find the employee is yet medically stable.  Accordingly, the Board concludes the employee is entitled to TTD benefits for her disability from April 16, 2007, through the present, and continuing until she has completed (and recovered from) her treatment.
  

3.
The employer shall pay interest, under AS 23.30.155(p) and 8 AAC 45.142, on all unpaid benefits awarded by this decision, from the dates on which those benefits were due.

4.
 The employee is entitled to $18,286.00 in fees for her attorney; and other legal costs totaling $1,349.89, under AS 23.30.145(a). Additionally, the employee is entitled to mandatory statutory minimum attorney fees under AS 23.30.145(a) when, and if, the statutory minimum amount based on the payment of past and future medical, indemnity, and all other benefits related to her injury, exceeds the itemized attorney fee awarded.

ORDER

1.
The employer shall provide the employee past and ongoing medical benefits related to her work injury, under AS 23.30.095(a), as discussed in this decision.  The Board retains jurisdiction to resolve any disputes between the parties concerning specific medical care.

2.
The employer shall provide the employee TTD benefits under AS 23.30.185, from April 16, 2007, through the present and continuing, as discussed in this decision.    

3.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of benefits was due.  

4.
The employer shall pay the employee $18,286.00 in itemized attorney fees under AS  23.30.145(a); and other legal costs totaling $1,349.89, under AS 23.30.145(b).

5.
The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) on all benefits flowing from this award, if and when the statutory minimum amount exceeds the itemized attorney fee awarded.


Dated at Fairbanks, Alaska this 20 day of May, 2010.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters, Designated Chairman







/s/____________________________                                






Debra G. Norum, Member
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Damian J. Thomas, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PATRICIA  FLAYAC employee / applicant; v. BANNER HEALTH SYSTEMS, employer; SENTRY INSURANCE MUTUAL CO., insurer / defendants; Case No. 200519809; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May 20, 2010.






/s/












Maureen I. Johnson, Admin. Clerk II 
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� Medical provider Aurora Diagnostic Imaging, LLC, which filed a Workers’ Compensation Claim in this matter, had not been provided notice of the hearing; in a prehearing conference on April 20, 2010 the medical provider stipulated with the other parties to closing the record and reserving its right to raise its claim, if necessary.�  The Board closed the record when it next met, April 22, 2010.  See Prehearing Conference Summary, April 20, 2010.
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