AMY MAIFELD, ROBERT GIERINGER, MD and SPORTSMEDICINE FAIRBANKS v. LISA SMITH d/b/a A FINE DETAIL CLEANING SERVICE, LLC and WORKER’S COMPENSATION GUARANTY CORP.
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	AMY MAIFELD, 

                                          Employee, 

                                          Applicant,

ROBERT GIERINGER, MD,

                                          Claimant,

SPORTSMEDICINE FAIRBANKS,

                                          Claimant,

                        v.                

LISA SMITH d/b/a A FINE DETAIL                    

CLEANING SERVICE LLC,

                                          Uninsured Employer,

                      and

ALASKA WORKERS’ COMPENSATION         

BENEFITS GUARANTY FUND,

                                           Respondents.                    
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	SUPPLEMENTARY ORDER

OF

DEFAULT

               AWCB Case No.  200718516

               AWCB Decision No.  10-0097
               Filed with AWCB Anchorage, Alaska

               on May 28, 2010


Employee’s February 25, 2010 Petition for a Supplementary Order of Default against uninsured employer, Lisa Smith d/b/a A Fine Detail Cleaning Service, LLC (Employer), was heard on May 25, 2010.  Amy Maifeld (Claimant) appeared telephonically and represented herself.  Joanne Pride, adjuster on behalf of the Alaska Workers’ Compensation Benefits Guaranty Fund (Fund) appeared in person.  Michael Monagle, Program Coordinator for the Fund, appeared telephonically.  Employer Lisa Smith (Employer) failed to appear. Claimants Robert Gieringer, MD, and SportsMedicine Fairbanks, did not appear, having earlier informed the Division of Workers’ Compensation (Division) they had been paid.  The propriety of proceeding in the 
absence of Employer, Dr. Gieringer, and SportsMedicine Fairbanks is discussed more fully below.  At the start of the hearing, the Fund noted it had already made several payments in accordance with the Final Decision and Order entered in this case on November 30, 2009, AWCB Decision No. 09-0178, and as Claimant’s subrogee sought entry of the Supplementary Order of Default in order to obtain an executable judgment against Employer.  The record closed at the hearing’s conclusion.

ISSUE

Employee, and its subrogee, the Fund, seek a Supplementary Order declaring Employer in default for payments for which Employer was responsible under AWCB Decision No. 09-0178.  Employer failed to appear.

Are Employee and its subrogee, the Fund, entitled to a Supplementary Order declaring Employer in default of its obligations under AWCB Decision No. 09-0178, and if so, in what amount?

FINDINGS OF FACT

1) On May 28, 2009 and June 30, 2009, Employee’s claim for benefits under the Alaska Workers’ Compensation Act (Act) was heard.  Employee appeared and represented herself.  Employer appeared and represented herself.  Kathy Hammett appeared on behalf of Dr. Gieringer.  Joanne Pride of Wilton Adjustors appeared on behalf of the Fund on June 30, 2009.  

2) On July 16, 2009, a separate action brought by the special investigations unit of the Division of Workers’ Compensation against Lisa M. Smith d/b/a A Fine Detail Cleaning Service, LLC, for failure to insure for workers’ compensation liability, AWCB Case No. 700002757, was heard.  Lisa Smith appeared personally and on behalf of the corporation.

3) On July 29, 2009, a decision and order in the matter of Employer’s failure to insure was issued: AWCB Decision No. 09-0130.  The board panel concluded the Employer, Lisa M. Smith d/b/a A Fine Detail Cleaning Service, LLC, failed to provide workers’ compensation liability 
4) insurance required by AS 23.30.075(a), during the period June 28, 2007 to November 14, 2007.  The Order provided in pertinent part:

A.  Pursuant to AS 23.30.060, the employer, Lisa M. Smith d/b/a A Fine Detail Cleaning Service, LLC, is directly liable for any compensable claims arising during the period the employer was in violation of AS 23.30.075.

B. Pursuant to AS 23.30.075(b), Lisa M. Smith d/b/a A Fine Detail Cleaning Service, LLC, is personally, jointly and severally liable with the business for all benefits and penalties due under the Alaska Workers’ Compensation Act for  any claims or penalties arising during any period it was uninsured.

C. The employer, Lisa M. Smith d/b/a A Fine Detail Cleaning Service, LLC, shall be subject to the penalties provided in AS 23.30.070 for any claims arising during any period it was uninsured.

Neither party sought reconsideration or appealed AWCB Decision No. 09-0130. 

5) On November 30, 2009, a decision on the merits of Claimant’s injury claim was issued: AWCB Decision No. 09-0178.  The board panel concluded, inter alia, Claimant’s disability and need for medical care arose in the course of her employment for Employer from a work injury occurring on or about October 1, 2007.  In other words, Claimant’s injury occurred during a period Employer was not insured for workers’ compensation liability.  The Order provided in pertinent part:

A. Employer shall pay Claimant TTD benefits of $110.00 per week from October 2, 2007 through March 8, 2008.  Claimant shall file with the board and serve on Employer, complete copies of her 2005 and 2006 federal income tax returns, and all accompanying W-2 forms, within 30 days of the date of issuance of this decision.  Either party may then make application for a modification of this TTD award.  

B. If Claimant intends to pursue her claim for reimbursement for prescription medications and transportation costs, she shall comply with the requirements of 8 AAC 45.082 and 8 AAC 45.084, and provide an itemization of the prescription numbers, and an itemization of the dates of travel, destination, and transportation expenses for each date of travel, to 
Employer within 30 days of issuance of this Decision and Order.  If Claimant timely complies by providing Employer with an itemization of the prescription numbers, and an itemization of the dates of travel, destination, and transportation expense for each date of travel, Employer shall reimburse Claimant for unpaid prescription and transportation costs.  Transportation costs shall be reimbursed at the rate of 48.5 cents per mile for those incurred in 2007.   Those incurred in 2008 shall be reimbursed at the rate of 50.5 cents per mile.

C.  
Employer shall contact the Reemployment Benefits Administrator (RBA) at 907-269-4984, to make arrangements for payment for a Reemployment Benefits Eligibility Evaluation.   

D.  
Employer shall contact the office of Dr. Robert Gieringer to make arrangements for payment in advance of an evaluation of Claimant for permanent partial impairment.

E.  
Employer shall pay Claimant a penalty of 25% of each installment of compensation or portion therof, due and unpaid, from October 2, 2007, until March 8, 2008.

F.  
Employer shall pay Claimant interest on each installment of compensation due, at the rate of 9.25% for payments due from October 2, 2007, until January 1, 2008, and at the rate of 7.75% for payments due from January 2, 2008, through March 8, 2008, until paid in full.  Interest is simple, not compound. 

G.  
Employer shall pay Dr. Gieringer the sum of $79.20 for medical services provided to Claimant from November 5, 2008 through February 8, 2008. 

H.  
Employer shall pay Dr. Gieringer the sum of $19.80 as a penalty for failure to timely pay for medical services provided to Claimant from November 5, 2008 through February 8, 2008.

I.   
Employer shall pay Dr. Gieringer interest on the sum of $79.20, at the rate of 9.25%, from November 5, 2007, until paid in full.

J.  
Employer shall pay Blue Cross directly, the sum of $5,472.00 for medical services provided to Claimant from November 5, 2008 through February 8, 2008.  

K.  
The Board retains jurisdiction solely over issues pertaining to Employee’s request for benefits from the [Fund] under AS 23.30.082.

Among the findings was that Claimant had not provided evidence of a causal link between her work and the need for medical care after March 8, 2008.  The panel concluded all claims for medical fees and transportation costs after March 8, 2008, were non-compensable.  These findings and conclusions precluded Dr. Gieringer from collecting that portion of his fees for medical services incurred after March 8, 2008.  No party sought reconsideration or appealed AWCB Decision No. 09-0178.

5)
On January 8, 2010, Claimant filed Wage and Income Transcripts from the Internal Revenue Service reflecting 2006 income totaling $665.00 from two employers, Fat Slobs LLC and Great Alaskan Holidays, Inc.; and 2005 income totaling $2,617.00, from the same two employers, as well as from SMG of Alaska Inc.  She also filed a printout from the Fred Meyer Pharmacy, containing a listing of 13 prescription medicines prescribed by Robert Gieringer, MD and filled between November 5, 2007, and July 23, 2008.  The printout contains printed prices of either $10.00 or $30.00 per prescription.  Beside each of these printed prices is a handwritten price in a greater amount.  These documents were forwarded to the Fund and to Employer by the Division, on March 16, 2010.  Claimant filed no information to support a claim for reimbursement of transportation expenses.

6)   On February 25, 2010, Claimant filed a Petition for Supplementary Order of Default and Affidavit of Readiness for Hearing on the Petition.  

7)
On March 22, 2010, SportsMedicine Fairbanks filed a claim for unpaid medical benefits in the amount of $933.00.  The services for which this sum was incurred were rendered on March 16, 2009, April 15, 2009 and May 14, 2009.  On April 1, 2010, the Fund filed an Answer to the petition, alleging only that it had not received any medical charges from SportsMedicine Fairbanks, had requested an itemized billing from them, and if the charges were found related to the October 1, 2007, work injury, those charges would be put in line for payment.  

8)
On April 15, 2010, a prehearing conference was held.  Those attending were Lisa Smith, personally and on behalf of A Fine Detail Cleaning Service, LLC, and Joanne Pride, adjuster on behalf of the Fund.  Employee did not appear and could not be reached telephonically.  The parties present agreed to a hearing on the petition for entry of a supplementary order of default to be held May 25, 2010. The prehearing conference summary (PHCS) reflects Employer’s assertion she had not received a copy of AWCB Decision No. 09-0178, as her address had 
changed from that of record with the Board.  The Board designee, seeing the D & O had been mailed to Employer’s “old” address, concluded she had not received the D & O mailed on November 30, 2010, and stated so in the PHCS.  The Board designee, at Employer’s request, changed her address of record in the Division’s database, and included a copy of AWCB Decision No. 09-0178 (D & O) with his mailing of the PHCS to Employer on April 15, 2010.  Allowing time for mailing, Employer would have received the PHCS and the D & O by April 20, 2010.  Employer did not seek reconsideration from the Board, nor did it appeal the decision to the Alaska Workers’ Compensation Appeals Commission.  However, the USPS online tracking service, which the designee did not consult at the April 15, prehearing conference, confirms AWCB Decision No. 09-0178 was indeed delivered to Employer at her new address on December 30, 2009.  On April 28, 2010, the Hearing Notice for the May 25, 2010 hearing was mailed to all parties.  None of the Notices were returned unclaimed or undelivered.
9) At the May 25, 2010, hearing, the Fund announced and provided supporting documentation it had paid SportsMedicine Fairbanks the sum of $993.00; had paid $1,276.00 to Alaska Spine Institute to conduct a permanent partial impairment (PPI) evaluation on Claimant; and had paid Dr. Gieringer the sum of $79.20.  The Fund noted it had not received any information or claim for payment from Blue Cross, and thus has made no payment to Blue Cross.

10) The Fund further noted it calculated Claimant’s unpaid temporary total disability benefits (TTD) at $110.00 per week for 22 weeks and 5 days at $2,498.55; her 2% PPI at $3,540.00; and her prescriptions and transportation at $447.40, but based on an Order to Withhold Property for Child Support requiring it to withhold 100% of any lump sums due Claimant, the entire sum the Fund calculated Claimant was due, $6,485.95, was paid over to the Child Support Services Division of the Alaska Department of Revenue.  

11) The Board file reflects Employer further failed to contact the office of the Reemployment Benefits Administrator (RBA) to ensure payment for a reemployment benefits eligibility evaluation as it was ordered to do.  The Fund noted it accepted responsibility for and would pay the cost of an eligibility evaluation for reemployment benefits, and had already contacted the RBA to proceed with an eligibility evaluation.  

12) Claimant acknowledged her understanding and acceptance that the sums paid by the Fund on her behalf, although not paid to her directly but toward her indebtedness to Child Support Services, were the sums due her under AWCB Decision No. 09-0178.

13) The Fund has not paid the penalty and interest awarded Claimant or Dr. Gieringer in AWCB Decision No. 09-0178, taking the position penalty and interest are not payable under the Fund’s statutory mandate.  

14) In AWCB Decision No. 09-0178, the Board found Claimant failed to present sufficient evidence to raise or sustain the presumption of continuing compensability after March 8, 2008, and Employer was not obligated to pay any sums to SportsMedicine Fairbanks. The Fund’s payment of $993.00 to SportsMedicine Fairbanks was contrary to AWCB Decision No. 09-0178.

15) In AWCB Decision No. 09-0178, Claimant was awarded TTD at the initial statutory minimum rate of $110.00 per week, pending her filing evidence of her income for tax years 2005 and 2006.  Claimant timely filed the income and tax return information required by the Board, reflecting income in 2005 and 2006 which did not support the $110.00 weekly compensation rate awarded initially.  Based on Claimant’s more favorable 2005 income information, AS 23.30.175, and AS 23.30.220, Claimant’s spendable weekly wage at the time of injury was $52.34 ($2,617 x 1/50).  Based on the 2007 Rate Tables, Claimant’s weekly compensation rate should have been $48.02.  For the 22 weeks and 5 days of disability from the October 1, 2007 work injury until her release to work, Claimant should have been paid $48.02 per week, not the $110.00 per week paid by the Fund.  Employer is liable for TTD at $48.02 per week for 22 weeks and 5 days, or a total of $1,063.30, not the $2,498.55 the Fund paid for TTD. 

16)  The Board file does not support the full amount paid by the Fund, $447.40, for prescription medicines and transportation.  AWCB Decision No. 09-0178 noted Claimant had at that time filed with the Board a list of doctor appointments she attended, but provided no indication of the distance she travelled to attend those appointments.  She was instructed she must provide an itemization of the dates of travel, destination, and transportation expenses for each date of travel previously listed if she wished to pursue her claim for transportation expenses.  The Board file does not reflect any such itemization having been filed to support a transportation award.
17)  Nor does the Board file support reimbursement of greater than a total of $110.00 for prescription medicine costs.  Although Claimant filed a printout from the Fred Meyer pharmacy of medicines prescribed by Dr. Gieringer, one of those prescriptions was dated July 23, 2008, and is non-compensable.  The nine remaining prescriptions from Dr. Gieringer were written between November 5, 2007 and January 30, 2008 and are compensable.  However, the printout reflects the price paid for the eight generic prescriptions was $10.00 per prescription.  The remaining prescription, for the brand pharmaceutical Skelaxin, was $30.00.  Beside each entry in the pharmacy printout is a handwritten amount greater than the amount the printout indicates as the price charged.  The handwriting appears to be that of Claimant, although testimony to that effect was not elicited.  There was no testimony concerning the amount paid by Claimant for the medicines prescribed.  The preponderance of the evidence is Claimant paid no more than the price listed on the pharmacy printout for several reasons:  (1)  Claimant’s husband was employed by Fred Meyer, and Claimant enjoyed medical coverage under her husband’s Blue Cross policy of insurance; (2)  The pharmacy printout noting the price of the generic prescriptions filled at $10.00 apiece, and the price of the brand prescription filled at $30.00, is consistent with the type of co-pay for which an insured would be responsible under the type of group policy of medical insurance under which Claimant was covered; (3)  The only evidence any other price may have been paid than the price printed on the Fred Meyer pharmacy printout is handwriting which appears to be that of Claimant, who was found at the earlier hearing to have falsified her timecards and instructed another employee she supervised to do the same.  Claimant is not considered a credible witness.  
PRINCIPLES OF LAW
Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.045.  Employer’s liability for compensation.  (a) An employer is liable for and shall secure the payment to employees of the compensation payable under . . . 23.30.095, 23.30.145, and 23.30.180-23.30.215. . . . 

AS 23.30.075.  Employer’s liability to pay.  (a)  An employer under this chapter, unless exempted, shall either insure and keep insured for its liability under this chapter in an insurance company or association…. or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for….

AS 23.30.080.  Employer’s failure to insure.  (a)  If an employer fails to comply with AS 23.30.075 the employer may not escape liability for personal injury or death sustained by an employee when the injury sustained arises out of and in the usual course of the employment…

  AS 23.30.082.  Workers’ compensation benefits guaranty fund.  …

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers' compensation claim. The fund may assert the same defenses as an insured employer under this chapter.

(d) If the fund pays benefits to an employee under this section, the fund shall be subrogated to all of the rights of the employee to the amount paid, and the employee shall assign all right, title, and interest in that portion of the employee’s workers’ compensation claim and any recovery under AS 23.30.015 to the fund. Money collected by the division on the claim or recovery shall be deposited in the fund…

(e) If the money deposited in the fund is insufficient at a given time to satisfy a duly authorized claim against the fund, the fund shall, when sufficient money has been deposited in the fund and appropriated, satisfy unpaid claims in the order in which the claims were originally filed, without interest. (italics added).

(f) The division may contract under AS 36.30 (State Procurement Code) with a person for the person to adjust claims against the fund

(g) In this section, ‘fund’ means the workers’ compensation benefits guaranty fund.  

8 AAC 45.177. Claims against the workers' compensation benefits guaranty fund.  (a) Upon receipt of a report of occupational injury or illness involving an injury to an employee employed by an employer who appeared to be uninsured at 
the time of the injury, the division shall immediately notify the division's special investigations section and the administrator of the workers' compensation benefits guaranty fund in the division's Juneau office. 

(b) The division shall send a letter to the parties advising the parties that the employer may not have had workers' compensation insurance in effect at the time of the employee's injury. In the letter, the division shall also advise the parties of the rights and remedies available to the injured worker under the Act if the employer was not insured. 

(c) A workers' compensation claim shall be filed against the fund within the same time and in the same manner as a claim filed against the employer in accordance with AS 23.30.105 , AS 23.30.110 , and 8 AAC 45.050. The division shall serve the claim upon the fund's administrator and advise the parties that copies of all future documents filed with the division are also to be served upon the fund's administrator. 

(d) The fund is subject to the same claim procedures under the Act as all other parties. 

(e) The fund may not be obligated to pay the injured worker's claim unless the 

(1) employee and employer stipulate to the facts of the case, including that the employee's claim is compensable, which has the effect of an order under 8 AAC 45.050(f) , or the board issues a determination and award of compensation; and 

(2) the employer defaults upon the payment of compensation for a period of 30 days after the compensation is due. 

(f) In case of default by the employer in the payment of compensation due under an award and payment of the awarded compensation by the fund, the board shall issue a supplementary order of default. The fund shall be subrogated to all the rights of the employee and may pursue collection of the defaulted payments under AS 23.30.170 . 

(g) In this section, "fund" means the worker's compensation benefits guaranty fund (AS 23.30.082 (a)). (Eff. 2/28/2010, Register 193).

Under AS 23.30.082, the Fund provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, and (2) fails to pay benefits due under the Alaska Workers' Compensation Act, (3) the employee files a workers’ compensation claim against the Fund, (4) 
the claim is “duly authorized,” and (5) the Fund has sufficient funds appropriated to pay the claim.   Tucker v. Hennager / Sunshine Services, Inc., AWCB Decision No. 07-0362 (November 30, 2007).  

“Duly” means in “due or proper form or manner; according to legal requirements.”  Black’s Law Dictionary, 6th Edition, at 501.  “Authorized” is “sometimes construed as equivalent to ‘permitted’ or possessed of ‘rightful or legal power.’”  Id. at 133-134.  “Indemnity” means “the benefit payable under an insurance policy.”  Id. at 769.  

Upon payment of the benefits to which Employee is entitled, the Fund is automatically subrogated to Employee’s rights to payment of benefits due.  Payment operates as an assignment to the Fund of Employee’s rights, title and interest in his claim against Employer, and the Fund may pursue recovery. Charles G. West v. Midway Auto Park Sales & Rentals, AWCB Dec. No. 10-0006 (January 15, 2010).

AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of a AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim. . . 

AS 23.30.155.  Payment of compensation.   (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) That the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 
days, except where the board determines that payment in installments should be made monthly or at some other period.

…

(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25% of the unpaid installment.  The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award . . . and an interlocutory injunction staying payments is allowed by the court.  The additional amount shall be paid directly to the recipient to the unpaid compensation was to be paid.

. . .

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection occurs at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

AS 23.30.170.  Collection of defaulted payments.  (a) In case of default by the employer in payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may . . . apply to the board. . . for a supplementary order declaring the amount of the default.

A party may apply to the board for an order “declaring the amount in default” pursuant to §170, which allows a party or the Division to take collection action against the uninsured employer.   Barrett v. Happy Water Company, AWCB Decision No. 06-0245 (September 6, 2006).  

AS 23.30.175.  Rates of compensation.  (a)  The weekly rate of compensation for disability or death may not exceed the maximum compensation rate, may not be less 
than 22 percent of the maximum compensation rate, and initially may not be less than $110.  However, if the board determines that the employee’s spendable weekly wages are less than $110 a week as computed under AS 23.30.220, in the case of an employee who has furnished documentary proof of the employee’s wages, it shall 
issue an order adjusting the weekly rate of compensation to a rate equal to the employe’s spendable weekly wages…Prior payments made in excess of the adjusted rate shall be deducted from the unpaid compensation in the manner the board determines…(italics added).

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability…

AS 23.30.220. Determination of spendable weekly wage.  (a)  Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions.  An employee’s gross weekly earnings shall be calculated as follows:

…

(4)  if at the time of injury the employee’s earnings are calculated by the day, by the hour, or by the output of the employee, then the employee’s gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee;

8 AAC 45.060.  Service…

(b) Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.  Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address ...

…

(e) 
Upon its own motion …the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing…

…

(g)  
If after due diligence, service cannot be done personally, electronically, by facsimile or by mail, the board will, in its discretion, find a party has been served if service was done by a method of procedure allowed by the Alaska Rules of Civil Procedure.

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter…

…

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 

(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition; 

(2) dismiss the case without prejudice; or 

(3) adjourn, postpone, or continue the hearing. 

(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing. . . .
8 AAC 45.074.  Continuances and cancellations.  (a)  A party may request the continuance or cancellation of a hearing by filing a

(1) petition with the board and serving a copy upon the opposing party…

…

(b)  Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section…

ANALYSIS

The law requires hearings be held at the time and placed fixed by notice served by the Board. The Board has discretionary authority to proceed with a hearing in a party’s absence if it finds the party was served with notice of the hearing but failed to appear.  Continuances are disfavored, and will only be granted for good cause. 

Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address. Notice of the May 25, 2010 hearing was sent to Employer by regular mail to her address of record and was never returned unclaimed.  Employer was properly served with Notice of the May 25, 2010 hearing.  Notice of the May 25, 2010 hearing was sent to Dr. Gieringer and SportsMedicine Fairbanks by both certified and regular mail and was not returned.  Dr. Gieringer and SportsMedicine Fairbanks were properly served with Notice of the May 25, 2010 hearing.  Moreover, both Dr. Gieringer and SportsMedicine Fairbanks notified the Division they would not be attending as their claims had already been satisfied by the Fund.

In addition, Employer was present at the April 15, 2010, prehearing conference at which the May 25, 2010 hearing date was set.  At the prehearing conference, Employer did not indicate she was unable to attend on May 25, did not object to the prescribed hearing date, and received actual notice the hearing would take place on May 25, 2010.  Discretion to proceed with the May 25, 2010, hearing in the absence of Employer, Dr. Gieringer and SportsMedicine Fairbanks was appropriately exercised.

Shall a Supplementary Order declaring employer in default of its obligations under AWCB Decision No. 09-0178 be issued, and if so, in what amount?

Where an employer defaults in its payment of compensation due under an award of compensation for 30 days after the compensation is due, an employee may “within one year after the default” apply for a supplementary order declaring the amount of the default.  Compensation payable under the award dated November 30, 2009, which was received by Employer on December 30, 2009, was due and payable no later than January 29, 2010.  Thirty days from that date was February 28, 2010.    Employee filed a claim requesting a supplementary order of default on February 25, 2010, which was served on Employer by certified mail, and received on March 18, 2010, well within one year from the date compensation payable under an award was due.  When Employer failed to pay its obligations under AWCB Decision No. 09-0178, the Fund thereafter paid certain sums for which Employer was obligated.  Upon the Fund’s payment of the benefits to which Employee was entitled, the Fund was automatically subrogated to Employee’s rights to payment of benefits due.  Payment operates as an assignment to the Fund of Employee’s right, title and interest in her claim against Employer, and the Fund may pursue recovery.   Employee’s request was timely and she and the Fund, her subrogee, are entitled to a supplementary order declaring the Employer’s default, and the amount thereof.    The Fund’s right to recover from Employer benefits Employer owed but the Fund paid, will be stated in the supplementary order of default entered in this case. 

As set forth in findings of fact 9-17, above, Employer is in default in the following amounts:

1. TTD in the amount of $1,063.30, and interest and penalties thereon at the statutory rate;

2. PPI in the amount of $3,540.00, and interest and penalties thereon at the statutory rate;

3. Payment of $1,276.00 for the cost of the PPI evaluation;

4. Prescription medicine costs of $110.00, and interest and penalties thereon at the statutory rate; 
5. Payment to Dr. Robert Gieringer of $79.20, and interest and penalties thereon at the statutory rate.
Having paid the following sums owed by Employer for Claimant’s benefit, Claimant through its subrogee, the Fund, is entitled to an order of default against Employer in the amount of   $6,068.50, for the following sums paid for benefits to which Claimant was entitled:

1. TTD in the amount of $1,063.30;

2. PPI in the amount of $3,540.00;

3. Payment of $1,276.00 for the cost of the PPI evaluation;

4. Prescription medicine costs of $110.00; and 
5. Payment to Dr. Robert Gieringer of $79.20.
The Fund will be entitled to reimbursement for any sums it pays for the reemployment benefits eligibility evaluation it has agreed to fund, as well as any reemployment plan entered should Claimant be found eligible for reemployment benefits.  At such time as these costs are paid by the Fund and not by Employer, the Fund may request issuance of another supplementary order of default.

CONCLUSIONS OF LAW
Employer Lisa M. Smith, d/b/a A Fine Detail Cleaning Service, LLC, is in default of each and every obligation ordered under AWCB Decision No. 09-0178.  The Fund has paid many of Employer’s obligations.  To the extent Employer was obligated for sums paid on Claimant’s behalf, the Fund is subrogated to Claimant’s entitlement under the Act. A Supplementary Order declaring Employer in default of its obligations under AWCB Decision No. 09-0178, and noting the Fund’s entitlement to pursue an executable order against Employer, will be issued herewith..  

ORDER

1. A Supplementary Order of Default shall be issued herewith.

2. The Fund’s payment of benefits operates as an assignment to the Fund of Employee’s rights, title and interest in her claim against Employer, to the extent paid by the Fund, and the Fund may pursue recovery against the Employer through the Supplementary Order Declaring Default issued herewith.

SUPPLEMENTARY ORDER OF DEFAULT

Employer Lisa Smith, d/b/a A Fine Detail Cleaning Service LLC, is in default of AWCB Decision No. 09-0178 (November 30, 2009), in the following amounts:  

1. TTD in the amount of $1,063.30, and interest and penalties thereon at the statutory rate;

2. PPI in the amount of $3,540.00, and interest and penalties thereon at the statutory rate;

3. Payment of $1,276.00 for the cost of the PPI evaluation;

4. Prescription medicine costs of $110.00, and interest and penalties thereon at the statutory rate; 
5. Payment to Dr. Robert Gieringer of $79.20, and interest and penalties thereon at the statutory rate.
Under AS 23.30.170, of these amounts owed, the Alaska Workers’ Compensation Benefits Guaranty Fund has thus far paid $6,068.50, for which it may seek entry of a default judgment against Employer in the courts of the State of Alaska.   

Dated at Anchorage, Alaska, this ___ day of May, 2010.


                                      ALASKA WORKERS’ COMPENSATION BOARD



___________________________________



Linda M. Cerro, Designated Chairperson



___________________________________



James Fassler, Member



___________________________________



Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

                                                            RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

   MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of AMY MAIFELD and ROBERT GIERINGER, MD v. LISA SMITH d/b/a A FINE DETAIL CLEANING SERVICE, LLC, uninsured employer and WORKERS’ COMPENSATION GUARANTY CORP., Case No. 200718516; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of May, 2010.



__________________________________








Kimberly Weaver, Office Assistant I
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� The numbering in the Order is represented here by letters, in order to avoid confusion with the numbered Findings of Fact herein.


� The numbering in the Order is represented here by letters, in order to avoid confusion with the numbered Findings of Fact herein.
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