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DECISION

I. Introduction

This is the latest order in a matter that spans 11 years.  On January 3, 2008, the Board raised sua sponte as an issue to be resolved whether the controversion notices issued on January 22, 2007, June 21, 2007, and July 2, 2007 issued by Fireman’s Fund Insurance Co. should be referred to the Division of Insurance under AS 23.30.155(o).
  Oral argument was heard by a full panel on April 30, 2010.  The record remained open until May 10, 2010 to permit the parties an opportunity to provide motions filed in the appellate proceedings before the Workers’ Compensation Appeals Commission and the Superior Court.  A review of the Board’s record and 
the proceedings on appeal reveals that the controversion notices issued on January 22, 2007, June 21, 2007, and July 2, 2007 were neither frivolous nor unfair and therefore should not be referred to the Division of Insurance.    

II. Facts

No material facts are in dispute.
  The parties do, however, dispute the legal implications of the relevant facts.  

 
Prior proceedings before the Board and on appeal to the Superior Court focused on whether work was a causal factor of Dr. Wolf’s condition and, if so, which insurance company, CNA or Fireman’s Fund Insurance Co. (Fireman’s Fund) was the workers’ compensation carrier at the time of injury.  From 1995 to February 28, 1999, CNA was Dr. Wolf’s workers’ compensation carrier.  From March 1, 1999 forward, Fireman’s Fund was the carrier.  Because of the extensive procedural and factual history of this matter now spanning 11 years, only the facts and procedural events necessary to address the limited issue will be recited.  

Dr. Wolf was a periodontal surgeon who practiced in Anchorage from 1985 until July 2000.  He was involved in a serious non-work related motor vehicle accident on September 16, 1996 which resulted in a cervical sprain. He returned to work and reported increased cervical and back pain.  It was noted that the pain would improve over the weekend only to worsen as the work week progressed.  On March 1, 1999, Fireman’s Fund became Dr. Wolf’s workers’ compensation carrier.  On March 14, 1999, Dr. Wolf’s condition suddenly worsened and on April 12, 1999, he underwent a C4-6 neck fusion.  That same day Dr. Wolf tendered a Report of Occupational Illness or Injury to Fireman’s Fund asserting that the injury occurred with the 1996 accident but it was compensable because the injury was aggravated or accelerated by work.  

Dr. Wolf continued to experience pain which was associated with his cervical neck condition.  Treatments were unsuccessful and Dr. Wolf was unable to continue practicing.  He sold his practice in February 2000.

In 2003, the Board heard Dr. Wolf’s initial claim.  The principal issue was whether Dr. Wolf’s work was a causal factor in his disability.  Fireman’s Fund and CNA argued that Dr. Wolf’s condition was attributable to his 1996 motor vehicle accident and that it was not worsened or aggravated by his work.  On November 26, 2003, (November 2003 Decision) the 
Board issued its decision finding that Dr. Wolf’s work as a periodontist was a substantial factor in aggravating, accelerating, and worsening his neck and shoulder conditions which ultimately precluded him from working on a full time basis.
  The Board also concluded that under the last injurious exposure rule Fireman’s Fund was the responsible carrier.

Fireman’s Fund appealed the November 2003 Decision to the Superior Court arguing that the Board erred in its application of the substantial factor test and that the record did not support a finding that the work Dr. Wolf performed on Fireman’s Fund’s watch was a substantial factor in causing his disability.  Fireman’s Fund moved for a stay of all benefits which was granted on December 9, 2003.
   A supersedeas bond was filed in the amount of $200,000.  

On November 25, 2005, Superior Court affirmed, in part, the Board’s 2003 decision.  The Court concluded that the Board applied the correct standard for causation and that there was substantial evidence in the record to support the finding that Dr. Wolf’s condition was work related.
  However, the Superior Court could not determine whether the work performed by Dr. Wolf after Fireman’s Fund became his carrier was a substantial factor in causing his disability from the record developed by the Board. The matter was remanded to the Board for further findings.

December 4, 2006, the Board issued its Final Decision and Order on Remand (December 2006 Decision).  It determined that the work Dr. Wolf performed after Fireman’s Fund became his workers’ compensation insurer was a substantial factor in causing his disability under the last injurious exposure rule.
  Fireman’s Fund sought to appeal the December 2006 Decision. However, it was unclear where the appeal should be filed.  

In 2005 the process for appealing Board decisions changed.  Appeals of Board decisions were no longer appealed to the Superior Court.  Appeals were now heard by the newly created Alaska Workers’ Compensation Appeals Commission (Commission).
  The Commission commenced hearing appeals effective November 2005 so Fireman’s Fund appealed the December 2006 Decision to the Commission.  It requested a stay from the Commission on an 
expedited basis.  Unless stayed, Fireman’s Fund could incur a 25% penalty under AS 23.30.155(f) for failure to pay the award within 14 days of the Board’s decision.
  No supersedeas bond was filed with the Commission.  

Dr. Wolf opposed the motion noting that the Superior Court found the injury work related and the only dispute was which carrier should pay, not whether benefits were owed.  Dr. Wolf reasoned the dispute was between carriers and he should not continue to be deprived of benefits to which he was entitled under the Workers’ Compensation Act.  On December 28, 2006, the Commission reviewed the request for stay and concluded that the appeal of the December 2006 Decision was a continuation of the appeal in Superior Court and therefore the Commission lacked jurisdiction to hear the appeal.
  

Fireman’s Fund returned to Superior Court and filed a motion seeking “to continue the initial appeal filed with this court in December 2003.  And, although the cash bond continues in this appeal, Fireman’s Fund seeks affirmation . . . in the form of an Order that the stay previously issued by this court will continue during the remainder of the appeal.”
  Dr. Wolf opposed asserting that there was no appellate procedure permitting a “continuation” and that Fireman’s Fund should file a new appeal with new points on appeal, new cost bond, filing fee, and file a new motion for stay.
  

On January 13, 2007 (served January 17, 2007), Judge Christen issued her Order Re Continuation of Appeal After Remand noting that her November 25, 2005 Decision on Appeal was a limited remand, the Board’s original decision was not reversed, and it was her intent that “the superior court would retain jurisdiction over this mater, so that the appeal after remand could resume without delay and the litigation not proceed in a piecemeal fashion.”
  The Court clarified that it intended that the appeal would go forward under the existing caption and a final judgment, incorporating the November 25, 2005 Decision on Appeal, would be entered only after the parties had briefed and argued the issues arising from the December 2006 Order on 
Remand.
  Judge Christen cited to Wade Oilfield Services v. Providence Washington
 for the procedural proposition that in a civil action when the Superior Court has remanded specific questions within the special expertise of an administrative agency, the agency’s rulings are interlocutory and not directly appealable.   

On January 22, 2007, Fireman’s Fund issued the first of three controversions:

Employer controverts medical benefits, penalties, interest, attorney’s fees and costs as employment under Firemen’s Fund’s policy was not a substantial factor in the employee’s current disability and/or need for medical treatment.  Employee’s disability and need for medical treatment is due to an automobile accident on September 16, 1996.  In addition, the matter is currently on appeal.  The matter is either stayed or a stay of the award of benefits is pending that appeal.

Fireman’s Fund’s motion to continue the stay as to past benefits, denying the stay as to future benefits, and setting the amount of a supersedeas bond was granted on February 20, 2007.
  On May 24, 2007, the Superior Court issued its order affirming the Board’s November 2006 Decision.
  

Fireman’s Fund appealed to the Alaska Supreme Court and requested a stay.  On June 6, 2007 the Supreme Court ordered the Board’s November 2006 Decision and the Superior Court’s May 2007 Order stayed on an interlocutory basis.
  

On June 21, 2007, and again on July 2, 2007, Fireman’s Fund issued controversions that were substantially similar to the January controversion.
  All three controversions (January, June, and July) were signed by Fireman’s Fund’s attorney, Trena Heikes.  On July 17, 2007, the Supreme Court granted the stay as to past benefits and denied the stay as to future benefits.
 

Dr. Wolf continued to file claims associated with his work related injury and they progressed through the Workers’ Compensation system.  On January 3, 2008, (January 2008 Decision) the Board issued a decision addressing a portion of Dr. Wolf’s claims and raising sua sponte the issue of whether the three controversions were frivolous or unfair.
  

The issue of whether the controversions were frivolous or unfair was scheduled to be heard at the July 14, 2009 hearing with Dr. Wolf’s petition for compensatory benefits, penalties, interest, attorney’s fees and costs.  At the time of the July hearing, Ms. Heikes, Fireman’s Fund’s attorney who signed the controversions, was now the Director of the Division of Worker’ Compensation.  To avoid the appearance of impropriety the parties and the Board agreed that the issue of whether the controversions were in issued in good faith should be isolated and referred to the Office of Administrative Hearings (OAH) so that an Administrative Law Judge could be designated as the Commissioner of Labor and Workforce Development’s designee on this panel.
  Upon referral to the OAH and upon designation of a new panel, oral argument was heard April 30, 2010.  

Fireman’s Fund argued that the controversions were issued in good faith because, as to the January 2007 controversion, it was not unreasonable to believe a stay was in place.  Fireman’s Fund emphasized that the Commission and the Superior Court treated the appeal of the December 2006 Decision as a continuation of the prior appeal and it was legally plausible that the December 2006 Decision was covered by the 2003 stay on appeal.  It emphasized that there was a bond on file with the Clerk of Court, that there was no “new order” or “new appeal” as evidenced by the lack of a final judgment from the earlier proceeding, and the Court’s continued use of the existing case caption.

 
Conversely, Dr. Wolf argued that because the Superior Court had affirmed the Board’s finding that the injury was compensable, once the Board issued its December 2006 Decision finding Fireman’s Fund to be the responsible carrier, it was unreasonable for Fireman’s Fund to take the position that the stay remained in place.  Dr. Wolf took the position that the November 
2006 Decision it was a new Board order and there was no stay or supersedeas bond associated with any appeal of that order.  Therefore, Dr. Wolf reasoned that until the Superior Court issued its order granting the continuation of stay in February 2007, there was no stay in effect as to the November 2006 Order.  

Dr. Wolf also argued that it was unreasonable for Fireman’s Fund to presume the stay remained in effect when the supersedeas bond was deposited with the Court in 2003 and was not adjusted to recognize the increase in benefits owing under the Board’s orders.  He noted that the version of Appellate Rule 603(a)(2) in effect in 2006 and 2007 provide that a stay is effective when approved and that the bond must be accompanied by a request for approval.  Here, there was no request for approval so Dr. Wolf believed it was unreasonable for Fireman’s Fund to presume a stay was in effect.

As to the June and July 2007 controversions, Fireman’s Fund argued, and, Dr. Wolf conceded, that the Supreme Court had stayed both the Board’s decisions and the Superior Court’s decisions before either controversion was issued.      

III. Discussion

A.  The January 2008 Decision Contains No Factual Finding Regarding Whether A Stay Was Or Was Not In Effect After The Board’s December 2006 Order.
In its prehearing brief Fireman’s Fund argues “[i]t is inexplicable why the Board questioned the validity of those controversion notices given the Board’s own factual findings that judicial stays were in place on those dates.  The Board’s statement that the controversions may have been in bad faith is contradicted by the facts of the case as recited by the Board.”
  A careful reading of the Board’s January 2008 Decision at pages 47 – 54 reveals conflicting statements regarding whether the stays were or were not in effect.  For example at page 47, regarding the December 2006 Order, the Board states “from the date of the Board’s December 4, 2006 order, there was no stay as to ongoing benefits.”  Conversely, at page 50, the Board states that the “[December 9, 2003 stay] remained in effect until February 20, 2007.”   These contradictory statements, when read in conjunction with ordering ¶ 7 identifying as an issue for future proceedings the question of frivolous or unfair controversion, support the conclusion that these statements of the Board were not intended to be “findings” of fact in the traditional sense, 
but rather, these were assertions identifying the need for a further factual inquiry.  This proceeding followed.  

 
The only issue to be resolved in this proceeding is whether the January 22, 2007, June 21, 2007, and July 2, 2007 controversions were frivolous or unfair thereby requiring referral to the Division of Insurance under AS 23.30.155(o).
  on the issue of frivolous or unfair controversion.  

The Commission has identified a two part test for determining whether referral is appropriate: 

First, examining the controversion, and the evidence on which it was based in isolation, without assessing credibility and drawing all reasonable inferences in favor of the controversion, the board must decide if the controversion is a “good faith” controversion.  Second, if the board concludes that the controversion is not a good faith controversion, the board must decide if it is a controversion that is frivolous or unfair.  If the controversion lacks a plausible legal defense or lacks the evidence to support a fact based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.
 

A controversion based on “colorable legal arguments” is sufficient to support a finding that the controversion was issued in good faith.
  

As the saying goes, timing is everything.  Fireman’s Fund’s controversions were based on a legal defense that Board’s orders were stayed or that a stay of the award of benefits was pending.  Therefore, the issue before this panel is resolved by looking at the timeline of events and whether, for each controversion, the reasons given by Fireman’s Fund are based on colorable legal arguments.  

B. The January 22, 2007 Controversion

The procedural posture of Dr. Wolf’s appeal in December 2006 and January 2007 was confusing.  Whether a stay was, as a matter of law, in existence during that time period is not easily resolved as demonstrated by neither Fireman’s Fund nor Dr. Wolf being able to identify, with any certainty, how the Court treated the 2003 stay during 2007.  To determine whether the 
January 22, 2007 controversion was issued in good faith it is not necessary to decide whether as a matter of law there was a legally valid stay in place.  It is sufficient to decide whether the reason given for the controversion at the time the controversion was issued was legally plausible.
  A review of the Superior Court’s January 17, 2007 order answers this question in the affirmative.

On January 17, 2007, the Superior Court served Judge Christen’s Order clarifying that the remand to the Board was limited and the Board’s original decision was not reversed. The Court intended that the appeal after remand would resume without delay going forward under the existing caption and a final judgment, incorporating the November 25, 2005 Decision on Appeal, would be entered only after the parties had briefed and argued the issues arising from the Order on Remand.
  For support, Judge Christen cited to Wade Oilfield Services v. Providence Washington.
 

In Wade Oilfield Services, Wade initially filed a civil suit in the Superior Court seeking the return of what it claimed were overpayments to an insurance company.  The Superior Court stayed proceedings and remanded the matter to the Division of Insurance to determine whether Providence had correctly interpreted and applied the rules and regulations governing insurance companies.  Remand was appropriate because the Superior Court concluded such a determination was within the Division’s expertise.  When the Division issued its ruling which was adverse to Wade, Wade did not move the trial court for an order directing the civil action to continue, but rather directly appealed the administrative agency’s determination to the Superior Court.  The Supreme Court found the direct appeal procedurally deficient stating that the proper course was to move the trial court for an order seeking to continue the proceeding which gave rise to the remand.  It exercised its discretion and remedied the procedural defect by treating the matter as a petition for review to reach the merits of the questions presented.   

While Wade Oilfield Services addresses the procedural effect of a remand to an administrative agency from a civil proceeding and not an administrative appeal as was the case here, it was the citation given by the Superior Court.  When the Superior Court’s January 17, 2007 Order is read in conjunction with the cases cited therein, it was legally plausible for 
Fireman’s Fund to conclude the Board’s December 2006 Decision was interlocutory and the parties were stepping into the appeal where they had left off at the time of remand.  Fireman’s Fund issued the January 22, 2007 controversion after the Superior Court issued its decision continuing the appeal.  It is not necessary to speculate about what result would be reached had the controversion been issued prior to the Superior Court’s Order.
  

The dispute between the parties, their inability to provide legal authority on the question of whether a stay was in effect at the time of controversion, and the Superior Court’s January 2007 Order and cases cited therein are sufficient to support a finding that the January 22, 2007 controversion was issued in good faith.  For this same reason the Board finds the January 22, 2007 controversion was neither frivolous nor unfair.

C. The June 21, 2007 and July 2, 2007 Controversions

On June 6, 2007, the Supreme Court issued a stay of the Superior Court’s decision affirming the Board’s initial decision and decision on remand.  This stay was not lifted as to ongoing benefits until July 17, 2007.  The parties agreed and the Board concurs that the June 21, 2007 and July 2, 2007 Controversions were issued while the Supreme Court’s June 6, 2007 stay as to all benefits was in place.  Therefore, when Fireman’s Fund controverted based on its belief that the matter was stayed, it had a plausible legal basis.  Accordingly, the Board finds that the June 21, 2007 and July 2, 2007 controversions were issued in good faith.   For this same reason the Board finds the controversions were neither frivolous nor unfair.

D. Attorney’s fees

In workers’ compensation proceedings attorney’s fees in excess of the statutory minimum must be approved by the Board and are usually paid in association with the award of benefits.
  The issue before this panel is a limited issue raised by the Board sua sponte and does not directly involve a compensatory benefit to the employee in the traditional sense (temporary total disability, medical benefits, vocational rehabilitation benefits, etc).
  Therefore, when Dr. Wolf requested the award of attorney’s fees or in the alternative, the Board’s permission to directly 
pay his attorney, this panel questioned whether it had the authority to do so and asked the parties to be prepared to address the matter at the hearing.  

At oral argument, Dr. Wolf stated that he was submitting his request for attorney’s fees associated with this proceeding to the panel hearing the primary claim (primary panel) and requested this panel refrain from ruling on his request.  Fireman’s Fund did not object to the primary panel addressing the award of attorney’s fees for work done in association with this proceeding, but it did ask for a ruling the carrier should not be required to pay Dr. Wolf’s attorney’s fees if the controversions were found to be neither frivolous nor unfair. 

The Board finds Mr. Coe’s participation positively contributed to the development of the record in this proceeding.  Whether he is entitled to an award of attorney’s fees or whether Dr.  Wolf may pay Mr. Coe for services rendered in association with the resolution of the issue raised sua sponte by the Board is best addressed by the primary panel which has heard Dr. Wolf’s claims for compensation.   This will avoid the potential for conflicting results.  The panel which has heard Dr. Wolf’s claims for benefits is also hearing a claim for attorney’s fees and costs associated with those claims and is in a better position to undertake the analysis necessary to determine appropriate fees and costs.  Similarly, the primary panel is in a better position to determine whether the carrier should be required to pay fees should they be awarded. 

IV. Conclusion

Fireman’s Fund’s January 22, 2007, June 21, 2007, and July 2, 2007 controversions were neither frivolous nor unfair for purposes of determining whether there should be a referral to the Division of Insurance under AS 23.30.155(o).


Dated at Anchorage, Alaska on June 4, 2010.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� 	“The director shall promptly notify the Division of Insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 23.36.125. “


� 	The facts were taken from Board and Superior Court decisions and orders in this matter.





� 	Wolf  v. Wolf Dental Services, Inc. et al, AWCB Decision No. 03-0280 (November  26, 2003).


� 	 Id.


� 	Order Granting Motion for Stay, Wolf Dental Services, Inc. et al  v. Wolf, Superior Court No. 3AN-03-13735 (December 9, 2003).


� 	Wolf Dental Services, Inc. et al v. Wolf, Superior Court No. 3AN-03-13735 (November 25, 2005).


� 	Id. at 13 – 16.


� 	Wolf v. Wolf Dental Services, Inc. et al, AWCB Decision No. 06-0319 (December 4, 2006).


� 	AS 23.30.007.


� 	Fireman’s Fund Memorandum in Support of Application for Stay and for Expedited Consideration before the Alaska Worker’s Compensation Appeal Commission at 3, signed December 14, 2006.  


� 	December 28  2006 Decision and Order on Motion for Stay Pending Appeal at 6.


� 	Fireman’s Fund Memorandum in Support of Motion for Continuation of Stay Pending Appeal and for Expedited Consideration at 3 signed January 3, 2007.


� 	Dr. Wolf’s Opposition to Motion to Continue Stay signed January 11, 2007.  


� 	Order re Continuation of Appeal after Remand, Wolf Dental Services, Inc.et al v. Wolf, Superior Court No. 3AN-03-13735 (January 13, 2007) at 1. 


� 	Id. at 2. 


� 	759 P.2d 1302, 1305 (Alaska 1988) citing Jeffries v. Glacier State Telephone, 604 P.2d 4, 6-7 (Alaska 1979) (discussing remand to administrative agency in a civil litigation context, not in the context of an administrative appeal).


� 	January 22, 2007, Controversion Notice.


� 	Order re Motion to Continue Stay Pending Appeal, Wolf Dental Services, Inc. et al  v. Wolf, Superior Court No. 3AN-03-13735 (February 20, 2007).


� 	Final Decision on Appeal, After Remand, Wolf Dental Services, Inc. et al v. Wolf, Superior Court No. 3AN-03-13735 (May 24, 2007).


� 	Wolf Dental Services, Inc. et al v. Wolf, Supreme Court No. S-12741 (June 6, 2007). 


� 	The difference between the first controversion and the two subsequent controversions had to do with the types of claims controverted.  The state reasons for the controversion, that the matter is stayed or a stay of the award was pending, was the same for each controversions.


� 	Stay Trial Court Order, Wolf Dental Services, Inc. et al v. Wolf et al, Supreme Court No. S-12741 (July 17, 2007). 


� 	The August 15, 2007, Prehearing Conference Summary does not identify these as issues to be resolved by the Board.  It does reference penalties owing, but penalties will be imposed when appropriate regardless of whether the controversion was in good faith.  AS 23.30.155.  “Unless modified, the summary governs the issues and the course of the hearing.” 8 AAC 45.070(c).  The board noted that “the parties did not have an opportunity to address this issue at the September 6, 2007 hearing….” Wolf  v. Wolf Dental Services, Inc. et al, AWCB Decision No. 08-0005  (January 3, 2008) at 48.  Therefore, it is reasonable to conclude that these issues were raised at the hearing by the Board. 


� 	Wolf  v. Wolf Dental Services, Inc. et al, AWCB Decision No. 09-0204 (December 24, 2009).


� 	Hearing Brief of Employer and Carrier at 6. 


� 	In State of Alaska, Dept. of Education v. Ford, Alaska Workers’ Comp. App. Comm’n Dec. No. 133  at 18 (April 9, 2010),  the Commission, explained Crawford & Co. v. Baker-Withrow¸ 81 P.3d 982, 983 (Alaska 2003) implies that a “referral under AS 23.30.155(o) is a separate determination than a late payment penalty determination under AS 23.30.155(e), which may, after all, be imposed when a good faith controversion is filed late or no controversion is filed at all.” 


� 	The Commission went on to explain,  a Board finding that a frivolous controversion was issued in bad faith “requires a third step – a subjective inquiry into the motives or belief of the controversion of author.”  Id. at 21.  


� 	Id. at 17 citing to Irby v. Fairbanks Gold Mining, Inc., 203 P.3d 1138, 147 (Alaska 2009).


� 	Id.


� 	Order re Continuation of Appeal after Remand Wolf Dental Services, Inc.et al v. Wolf, Superior Court No. 3AN-03-13735 (January 13, 2007) at 2.


� 	759 P.2d 1302, 1305 (Alaska 1988).


� 	Dr. Wolf argued that to controvert a claim based on a pending motion for stay is bad faith because until a stay is granted, as a matter of law, there is no stay.  Because the Board finds the controversions were neither frivolous nor unfair in their claim that a stay was in place, we do not reach the merits of this argument. 


� 	8 AAC 45.180(b).


� 	It is arguable that the identification and referral of a frivolous or unfair controversions are of benefit to injured workers.  However, it is not a benefit in the traditional sense (temporary total disability, vocational rehabilitation, medical, etc.).
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