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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MICHAEL S. GURNETT, 

          Employee, 

              Claimant,

          v. 

KINLEY'S RESTAURANT & BAR,

          Employer,

          and 

REPUBLIC INDEMNITY CO.

 OF AMERICA,

         Insurer,

              Defendants.
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200716426
AWCB Decision No. 10-0101
Filed with AWCB Anchorage, Alaska

on June 9, 2010


The Alaska Workers’ Compensation Board (Board) heard the employee’s Petition for a Protective Order on February 10, 2010 in Anchorage, Alaska.  Attorney Steven Constantino represented the employee (employee).  Attorney Erin Egan represented the employer and insurer (employer).  No witnesses testified at the hearing.  The record closed at the conclusion of the hearing on February 10, 2010.


ISSUES

The employee asserts he was not required to object to the October 23, 2009 prehearing conference (PHC) summary of the October 22, 2009 PHC within 10 days of its issuance for two reasons:  1) he offered his objections at the prehearing; and 2) he was entitled to delay his objections until after he received the employer’s audio recording of the prehearing.  The employer argues the regulation 
8 AAC 45.065, which requires a party to request modification or amendment of a prehearing within 10 days of issuance is binding on the Board, and where the employee did not provide any notice he did not agree with the PHC summary until December 17, 2009, long after the deadline had passed, the employee waived his right to object.

1. Is the October 23, 2009 Prehearing Conference (PHC) Summary binding on the employee when there is no written objection to that summary within 10 days of service?

The employee contends the employer agreed at the October 22, 2009 PHC that neuropsychologist Earnest Bryant, PhD, who is to conduct the employer’s medical evaluation (EME), except for the psychological testing, which is to be performed by Kristi Hulse Fuller, PhD, would provide the medical rationale for any psychological test he is requesting that is different from the tests previously performed by Dr. Craig.  The employee also argues the parties agreed at the prehearing Dr. Craig should have an opportunity to offer his opinion on the medical necessity of any tests requested by Dr. Fuller that are different from the previous tests.  The employer’s counsel conceded at hearing she would have Dr. Bryant provide the rationale for these tests.

2. Can the employer disavow a verbal commitment not reflected in the PHC summary?

The employee argues Dr. Craig agreed that repeat neuropsychological testing using the exact same set of instruments previously administered in the August 2008 evaluation would be the most accurate way to assess any improvement in the employee’s neurocognitive deficits, and therefore the exact same tests should be administered in the pending evaluation.  The employee contends introducing new tests would introduce new variables and would be confusing to the Board.  The employer first argues the repeat neuropsychological testing is part of an SIME and not related to an EME, so that AS 23.30.095(e) does not apply for determining the proper scope of the testing.  In addition, the employer maintains the October 23, 2009 Prehearing Conference Summary stated Dr. Craig and Dr. Bryant, who will actually be evaluating the test data, could obtain the test results they felt were necessary, thus the parties implicitly agreed a determination of which tests were appropriate should be left to Dr. Craig and Dr. Bryant.

3. Does the proper scope of EME testing under AS 23.30.095(e) permit testing beyond tests already performed on the employee?
FINDINGS OF FACT
The Decision and Orders in Michael Gurnett v. Kinley’s Restaurant & Bar, AWCB Decision No. 08-0263 (December 31, 2008) (hereinafter Gurnett I), AWCB Decision No. 09-0017 (January 30, 2009) (hereinafter Gurnett II), AWCB Decision No. 09-0212 (December 31, 2009) hereinafter Gurnett III), and Kinley’s Restaurant & Bar v. Gurnett, AWCAC Decision No. 121 (November 24, 2009) (hereinafter Gurnett IV), are incorporated herein by reference.  The following facts, are directly relevant to the employee’s Petition, and are found by a preponderance of the evidence:

1. On August 4th and 5th, 2008, the employee underwent a neuropsychological evaluation by Paul Craig, Ph.D., a board certified clinical neuropsychologist.  The employee underwent many tests during the neuropsychological evaluation.  Dr. Craig opined the employee’s abilities were markedly decreased as a consequence of the neurological event due to the work injury, although many of his skills were spared.  Dr. Craig’s diagnostic impression was the employee had measurable evidence of mild disruption in higher cortical processes and he met the diagnostic criteria for cognitive disorder not otherwise specified.  Dr. Craig asserted the employee would require cognitive rehabilitation and learning compensatory strategies to improve his condition, and he referred him to Anne Ver Hoef, M.A., C.C.C./S.L.P.
 for cognitive rehabilitation services.  (Dr. Craig’s clinic notes, 8/4 & 8/5/08.) 

2. On September 8th and 12th, 2008 Anne Ver Hoef, M.A., saw the employee for a speech-language-cognitive evaluation.  Ms. Ver Hoef opined the employee demonstrated impairments in cognitive-communicative skills, including word retrieval, other verbal memory skills, higher level concentration and language processing, verbal reasoning, and clarity and efficiency in language expression. Ms. Ver Hoef planned treatment one to two times per week for ten weeks, with long term goals of improving efficiency and efficacy in applying memory strategies, word retrieval, clarity of language expression, and language organization.  Other goals were to improve attention-concentration and higher level language processing to improve ability to focus on relevant information, ignore distractions and multi-task again as appropriate for education pursuits and work and community activities, and also to improve flexibility of thinking and deductive logic to make well-informed decisions.  (Ms. Ver Hoef’s Evaluation Report, 9/15/08.)
3. The employee has continued treatment with Ms. Ver Hoef at least through 2009.  (Ms. Ver Hoef’s treatment plan, 10/14/09).
4. On September 24, 2008, Dr. Hadley reviewed Dr. Craig’s neuropsychological report, noting Dr. Craig concluded the employee demonstrated objective evidence of mild cognitive impairment which would be amenable to working with a speech therapist for cognitive retraining.  Dr. Hadley also noted the employee had not told her of his work injury to his back that had occurred just prior to his September 26, 2007.  Dr. Hadley requested that Dr. Craig administer the Minnesota Multiphasic Personality Inventory (MMPI) to the employee and referred the employee to Ann Ver Hoef to address the functional cognitive issues.  (Dr Hadley’s chart note, 9/24/08.)
5. On October 1, 2008, Dr. Craig administered the MMPI-2.  Based on the MMPI-2, Dr. Craig concluded the employee has very high standards for himself and may have difficulty accepting the changes he was experiencing as a result of his recent neurological and medical problems.  He opined it would be important in working with the employee therapeutically in cognitive rehabilitation to establish realistic goals.  He further opined if realistic goals were maintained, it would be possible for him to make significant progress in the context of rehabilitation.  (Dr. Craig’s chart notes, 10/1/08.)  

6. On August 28, 2009, the employer scheduled an EME evaluation for September 25th & 26th , with Dr. Bryant, who planned to conduct extensive neuropsychological testing.  (Employer’s counsel’s letter to employee’s counsel, 8/28/09.)
7. On September 2, 2009, the employee’s counsel responded, stating the employee would attend the EME, but would not participate in new diagnostic testing unless there was evidence the EME physician’s testing was “medically appropriate” pursuant to AS 23.30.095(e).  (Employee’s counsel’s letter to employer’s counsel, 9/2/09.)
8. On September 23, 2009, the employee filed a Petition for a Protective Order against being compelled to submit to addition diagnostic testing as part of the EME, at least until he had a chance to consult with Dr. Craig concerning whether the testing proposed by Dr. Bryant was medically appropriate.  (Employee’s Petition for Protective Order, 9/23/09.)
9. On September 26, 2009, the employee appeared for his appointment with Dr. Bryant, but, on the advice of his attorney, refused to submit to any neuropsychological testing.  (Dr. Bryant’s 9/26/09 letter to employer’s attorney.)  
10. On September 30, 2009, Dr. Craig opined repeat neuropsychological testing of the employee using exactly the same set of tests as were previously used would be sensible and provide accurate information.  (Dr. Craig’s 9/30/09 letter to employee’s counsel.)
11. On October 12, 2009, the employer notified the employee it had rescheduled an EME with Dr. Bryant for October 31, 2009.  (Employer’s attorney’s 10/12/09 letter to employee’s attorney.)
12. On October 20, 2009, the employer filed a Petition to Compel the Employee’s attendance at the scheduled October 31, 2009 EME.  (Employer’s 10/20/09 petition.)
13. On October 22, 2009, the employee filed an “Emergency Petition for Protective Order and Other Relief.”  (Employee’s 10/22/09 Petition.)
14. On October 22, 2009, a PHC was held and a PHC Summary was issued on October 23, 2009, which noted the following:  1) the employer’s attorney had made a digital recording of the PHC and agreed to provide the recording to all parties; 2) the parties agreed to request a list of the tests Dr. Bryant and Dr. Craig would like to have performed, if any of those tests are different from those performed by Dr. Craig in his original evaluation; 3) the parties agreed each doctor would have the opportunity to review the other doctor’s list and to add any responsive testing; 4) the employee was not to be advised of what tests he would undergo (this requirement was imposed by the Board Designee, but not requested by either party, see below); and 5) both Dr. Bryant and Dr. Craig would be provided with the results of the neuropsychological testing and offer opinions regarding the employee’s neuropsychological status.  There was no provision in the PHC Summary for the doctors to give their rationale for the proposed tests.  (PHC Summary, 10/23/09.)  

15. The employer did not request the neuropsychological tests to be performed be kept secret from the employee.  (PHC Summary, 10/23/09 and transcript of digital recording of PHC, 10/22/09).

16. The employee did not file an objection to the October 23, 2009 PHC Summary.  (Administrative Record.)

17. On November 23, 2009, the employee’s attorney filed with the Board a list of the neuropsychological tests Dr. Bryant was requesting.  No rationale for the medical appropriateness of the tests was given.  (Employee’s attorney’s 11/23/09 letter to the Board Designee.)

18. On December 17, 2009, the employee’s attorney filed a letter with the Board objecting to the following:  1) the lack of rationale and medical evidence supporting the use of neuropsychological tests different from those previously administered, as had been discussed at the October 22, 2009 PHC; 2) Dr. Bryant’s request to have the MMPI administered, as that was not part of Dr. Craig’s neuropsychological evaluation; 3) he had not received a copy of the recording the employer’s attorney had made of that PHC; 4) the requirement in the PHC Summary that his client not be told of the tests he would undergo, which the Board Designee had raised sua sponte, and not at the request of the employer.  He stated this would require him to keep a secret from his client regarding his case, which ethically he could not do.  At the same time, he was also legally bound to follow the Board’s order and ethically bound by Alaska Rules of Professional Conduct 3.3, which requires an attorney to be candid with the tribunal.  (Employee’s attorney’s 12/17/09 letter to the Board.)

19. The employer’s attorney maintains she did send a copy of the recording of the October 22, 2009 PHC to the employee by email.  She concedes she did not receive an email confirming receipt by the employee’s attorney.  (Employer’s hearing brief, 2/2/10, & Employer’s representations at the 2/10/10 hearing.)

20. The employee’s attorney maintains even if the employer did send the recording of the PHC via email, he did not receive it.  (Employee’s attorney’s representation at the 2/10/10 hearing.)

21. On December 21, 2009, a PHC was held to consider the employee’s objections to the October 22, 2009 PHC Summary and the SIME process.  The employer agreed to provide the employee with copies of the recordings made of the October 22, 2009 and the December 21, 2009 PHC Summaries by noon on Thursday, December 31, 2009.  In addition, a procedural hearing was set for February 10, 2010 on the following issues:  1) Is the PHC Summary of October 23, 2009 binding on the employee when there is no written objection to that summary within 10 days of service?; 2) Can the employer disavow a verbal commitment not reflected in the PHC Summary?; and 3) Does the proper scope of SIME testing under AS 23.30.095(e) permit testing beyond test already performed on the employee?  (PHC Summary, 12/21/09.)

22. The employee’s attorney did not receive a copy of the recording of the October 22, 2009 PHC until after December 30, 2009 PHC.  (Employee’s 2/2/10 hearing brief.)


PRINCIPLES OF LAW

AS 23.30.107 provides, in part:  

Upon request, the employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury. . . .  

AS 23.30.108(c) provides in part:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days. . . . 

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  Under AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a Board Designee.
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference.  AS 23.30.108 is interpreted to apply to the general subject of discovery.
  The Board also interprets AS 23.30.108 to apply to disputes concerning any examination, medical reports or other records held by the parties.

Regarding medical evaluation and discovery process generally, it has long been recognized that the Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.”
  If it is shown that informal means of developing evidence have failed, the Board “will consider the relevance of the requested information and the method of discovery to be authorized.”
  Under AS 23.30.108(c), the Board has the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  The Board will exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  The Board also refuses to order discovery that will not assist in ascertaining the rights of the parties, or in the resolution of the claim.
  


AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

AS 23.30.135(a) provides in relevant part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct is hearing in the manner by which it may best ascertain the rights of the parties.


AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.065(c) & (d) provide:

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives. The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. Unless modified, the summary governs the issues and the course of the hearing. 

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination. The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request. If a party's request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request. 

8 AAC 45.195 states:

A procedural requirement in this chapter may be waived or modified by the order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party for failing to comply with the requirements of law or target a party to disregard the requirements of law.

Donna Moffat v. Wire Communications, Inc., AWCB Decision No. 99-0275 (August 13, 1999.) (finding EMG testing “too painful, intimidating and objectionable to an average reasonable person when performed by an EME physician, to be included as part of an EME examination as a matter of Employer’s right under AS 23.30.095(a)).

Maryann Ammi v. State of Alaska and Eagle Hardware & Garden, AWCB Decision No. 05-0303 (November 16, 2003) (Finding a forensic psychiatric/psychological evaluation by its very nature is an intrusive procedure and granting the employee’s petition for a protective order against the employer’s request the employee attend and participate in a psychiatric/psychological evaluation).

Alaska Rules Professional of Conduct 1.4. Communication: Case Status; Informed Consent; Malpractice Insurance Disclosure, provides, in part: 
(a) A lawyer shall keep a client reasonably informed about the status of a matter undertaken on the client’s behalf and promptly comply with reasonable requests for information.  A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

(b) A lawyer shall promptly inform the client of any decision or circumstance that requires the client’s informed consent, unless the client has already made an informed decision on the matter in previous discussions.  Until the client has given the required informed consent, a lawyer shall refrain from taking binding action on the matter.

Alaska Rules Professional of Conduct 3.3. Candor Toward the Tribunal, provides, in relevant part:
(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;

. . . .

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable and timely remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

. . . .

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.


. . . .

ANALYSIS

1. IS THE OCTOBER 23, 2009 PREHEARING CONFERENCE (PHC) SUMMARY BINDING ON THE EMPLOYEE WHEN THERE IS NO WRITTEN OBJECTION TO THAT SUMMARY WITHIN 10 DAYS OF SERVICE?

8 AAC 45.065(d) requires that a party who wishes to request a modification or amendment of a PHC Summary file its request within 10 days after service of the PHC Summary and that if such a request is not timely filed, the Board Designee may not act upon it.  In the instant case, the employee did not file an objection to the October 23, 2009 PHC Summary within 10 days, but did file an objection on December 17, 2009.  Because the objection was not filed within the required 10 day time limit, the Board Designee would not be able to act upon the objection.  However, the Board itself is not prohibited from acting to modify the procedural requirement of 8 AAC 45.065(d) regarding amendment of the PHC Summary.  In addition, the Board may exercise its authority under 8 AAC 45.195 to modify a procedural requirement if strict application would result in manifest injustice to a party.  

In the instant case, the employee argues he did not file his written objections within the 10 day limit as he had already offered his objections at the PHC itself and he was entitled to delay his written objections until after he received the audio recording of the PHC, which was on December 31, 2009, after the employer was ordered at the December 21, 2009 PHC to supply the employee with the recording.  In addition, the employee maintains his objections as stated at the PHC should suffice as timely objections to the content of the PHC Summary.

While it is true it would have been prudent for the employee to file his objections to the October 23, 2009 PHC Summary before receiving the recording, he did not do so, nor did the employer exercise prudence and make any attempt to verify the employee had received the recording.  The question to be answered is whether the Board may amend the PHC Summary.  8 AAC 45.065(d) prohibits only the designee, not the Board, from amending a PHC Summary pursuant to a late-filed objection.  In addition, where strict application of the regulation requiring any objections to be filed within 10 days would result in a manifest injustice to a party, here the employee, that regulation need not be strictly applied.  For these two reasons, the October 23, PHC Summary may be amended by the Board.

A. Neuropsychological Testing

AS 23.30.095(e) states only medically appropriate diagnostic tests will be allowed in the EME process.  The Board’s prior decision in Ammi found forensic psychiatric/psychological evaluation is by its very nature an intrusive procedure.  To require the employee to subject himself to any testing requested by the EME physician, even if that testing is performed by an SIME physician, would be to subject the employee to invasive procedures without any proof they are medically appropriate.  This would result in a manifest injustice to the employee.  Therefore, the employee’s request to amend the October 23, 2009 PHC Summary to require both Dr. Bryant and Dr. Craig to provide their opinions on the medical appropriateness of each test different from those performed in Dr. Craig’s August 2008evaluation will be granted.  

B. Disclosure to Employee of Neuropsychological Tests to be Performed

The employee’s attorney contends the requirement imposed by the Board Designee that he not disclose to the employee those neuropsychological tests to be administered during the evaluation would violate his duty to his client under Alaska Professional Rules of Conduct 1.1, which requires an attorney to keep his client reasonably informed about the status of a matter undertaken on the client’s behalf and promptly comply with reasonable requests for information, as well as explaining a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.  APRC 1.1 also requires an attorney to inform a client of any decision or circumstance that requires the client’s informed consent.  Based upon APRC 1.1, an attorney cannot ethically agree to keep the neuropsychological tests to be performed a secret from the employee, and it would be an injustice to the employee as well.  

APRC 3.3 requires an attorney to be candid with the tribunal.  Therefore the employee’s attorney cannot simultaneously adhere to both APRC 1.1 and tell his client of the names of tests to be performed and also adhere to APRC 3.3.  Thus, requiring strict adherence to the procedural requirement in 8 AAC 45.065(d) would result in substantial injustice to the employee and the employee’s attorney.

Because the requirement of secrecy regarding the testing would result in an injustice to the employee and his attorney, the employee’s December 17, 2009 request for an amendment to the October 23, 2009 PHC Summary to omit the requirement the employee’s attorney keep secret from his client the neuropsychological tests to be performed will be granted.

2. CAN THE EMPLOYER DISAVOW A VERBAL COMMITMENT NOT REFLECTED IN THE PHC SUMMARY?

Because the employer’s counsel conceded at hearing she would provide Dr. Bryant’s reasons for requesting any additional testing different from what Dr. Craig had previously performed, it is not necessary for the Board to make a ruling on the legal issue presented.  However, based upon counsel’s concession, the employer shall provide to the employee’s attorney Dr. Bryant’s reasons for requesting any additional testing different from what Dr. Craig previously performed.  

3. DOES THE PROPER SCOPE OF EME TESTING UNDER AS 23.30.095(e) PERMIT TESTING BEYOND TESTS ALREADY PERFORMED ON THE EMPLOYEE?
AS 23.30.095(e) provides that an EME physician shall use existing diagnostic data to complete an EME evaluation, except where medically appropriate.  Although the employer argues AS 23.30.095(e) does not apply, as the planned neuropsychiatric testing is to be performed by an SIME physician, the testing is in fact to be done in aid of the EME requested by the employer.  In addition, the employee’s treating physician Dr. Craig has opined the most accurate method for assessing improvement in the employee’s neuropsychological status is to repeat the exact same tests as administered in the August 2008 evaluation.  AS 23.30.095(e) is relevant to determining the scope of the diagnostic testing to be done, as the testing is in aid of an EME.  Thus, Dr. Bryant should provide his reasons why it is medically appropriate to perform any test he is requesting that is different from the tests performed by Dr. Craig in August, 2008.  Dr. Craig should also provide his reasons why any test different from those of the August, 2008 evaluation is or is not medically appropriate.  Although Dr. Craig did not perform the MMPI as part of his neuropsychological evaluation of the employee, this test has been requested by Dr. Bryant.  Therefore, both Dr. Bryant and Dr. Craig should provide their opinions on the medical appropriateness of repeating this test.

CONCLUSIONS OF LAW

1. The October 23 PHC Summary may be amended by the Board and where strict application of the 10 day time limit for requests for an amendment would result in substantial injustice to a party. 

2. Because the employer conceded at hearing it would not disavow a verbal commitment made in the October 22, 2009 PHC, it is unnecessary for the Board to make a ruling on the legal issue of whether a party may disavow a verbal commitment not reflected in the PHC Summary. 

3. The proper scope of EME testing under AS 23.30.095(e) may include additional testing only where medically appropriate.


ORDERS

1. The employee’s request to amend the October 23, 2009 PHC Summary is granted.

2. The employee’s counsel shall not be required to keep secret from the employee the neuropsychological tests the employee will undergo at the SIME.

3. The employer shall provide Dr. Bryant’ s rational for each test Dr. Bryant would like performed that is different from the original testing performed by Dr. Craig.  Dr. Bryant shall also provide his opinion on why it would be medically appropriate to perform the MMPI as part of the SIME testing.

4. Dr. Craig shall provide his opinion on whether or not each test different from the original testing performed by him in August 2008 is medically appropriate.  Dr. Craig shall also provide his opinion on whether it is medically appropriate to perform the MMPI as part of the SIME testing.

Dated at Anchorage, Alaska on June 9, 2010.
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Judith DeMarsh, Designated Chair






Linda Hutchings, Member






Dave Robinson, Member

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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