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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DOUGLAS A. BUSCH,         

                                                  Employee,

                                                     Applicant,

                                                   v. 

GUSTAVUS ELECTRIC, INC.,

                                                  Employer,

                                                   and 

 ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)
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)

)
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)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200718886
AWCB Decision No.  10-0103
Filed with AWCB at Juneau, Alaska

on June 10, 2010.


Gustavus Electric’s (Employer) Petition to Dismiss Douglas Busch’s (Employee) claim was heard on the written record on May 11, 2010, in Juneau, Alaska.  Employee represents himself.  Attorney Jeffrey Holloway represents Employer and its insurer.  The record closed at the conclusion of the hearing on that day.

ISSUES

Employer asserts Employee refused to sign releases despite a direct order of the board designee, and Employee’s refusal to comply with the board designee’s order to sign releases warrants dismissal of Employee’s claim.  The employee did not file any written argument concerning Employer’s Petition to Dismiss.

1) Shall the board dismiss Employee’s claim for failure to comply with a Board Designee order to execute information releases, under AS 23.30.108(c)?

2) What is the appropriate remedy for Employer where Employee fails to sign releases as ordered, Employee’s mail is returned as undeliverable, Employee fails to notify the board or Employer of a current address, Employer is not paying Employee any benefits and Employee has not received notice of the proceedings?

FINDINGS OF FACT

1) On November 13, 2007, Employee suffered an injury to his teeth when he was struck in the face with a board while working for the employer.

2) On November 27, 2007, Employee filed a report of injury with Employer and listed his residential and mailing address as 1901 Davis Drive #10, Juneau, Alaska 99801.

3) On September 17, 2009, Employee filed a Workers’ Compensation Claim (WCC) against Employer seeking medical costs, transportation costs, penalty, interest, and a finding of unfair or frivolous controversion.
  On the WCC, Employee listed his address as 
“Community Center, Nikolski, AK.”

4) Employer is not paying Employee any workers’ compensation benefits.

5) On September 28, 2009, Employer sent Employee several information releases, along with a letter requesting Employee sign and return the releases to Employer.  The letter and releases were sent via certified mail to the Nikolski address.
  The documents were returned to Employer marked “Return to sender – not at this address.”  An individual listed as “Serr” (first name illegible) signed for the certified letter, crossed out the Nikolski address and hand-wrote the address “C/o Aleutian Housing, 520 E. 32nd Ave., Anchorage, AK 99503” on the return receipt card.
  It is un-knowable from the current record who this person is, or from where he or she obtained this address, or its accuracy.

6) On October 9, 2009, Employer filed a controversion notice and an answer to Employee’s WCC and served copies upon Employee at the Nikolski address.  The documents were returned to Employer marked “Return to Sender – not at this address.”

7) On October 22, 2009, Employer filed a petition to compel Employee to sign and return information releases.
  Employer sent a copy of the petition to compel to the Anchorage address.  The envelope was returned to Employer marked “Return to sender – not at this address.”

8) On November 10, 2009, Employer sent a copy of the petition to compel, along with a controversion notice, medical summary and a letter to the board, to Employee at the Nikolski address.

9) On November 10, 2009, Employer filed an Affidavit of Readiness for Hearing on its petition to compel.

10) The board designee held a prehearing conference on February 8, 2010.  Employee did not appear.  The board designee noted in the prehearing conference summary Employee had not provided a new address or phone number to the board.  The board designee granted Employer’s Petition to Compel and ordered Employee to sign the subject releases within ten days from receipt of the order.

11) On February 17, 2010, the board sent a copy of the February 8, 2010 prehearing conference summary to Employee at the Juneau, Anchorage and Nikolski addresses.

12) On March 5, 2010, Employer filed a Petition to Dismiss Employee’s claim for failure to sign the releases as previously ordered.

13) Employer sent a copy of its Petition to Dismiss to Employee’s Juneau, Anchorage and Nikolski addresses.  All were returned as undeliverable.

14) On March 26, 2010, Employer filed an Affidavit of Readiness for Hearing on its Petition to Dismiss.

15) On April 13, 2010, the board designee held a prehearing conference.  Employee failed to attend.  The board designee scheduled a written record hearing on Employer’s Petition to Dismiss for May 11, 2010.

16) On April 13, 2010, the board sent a copy of the prehearing conference summary and notice of the May 11, 2010 hearing to Employee at the Juneau, Nikolski, and Anchorage addresses.
 

17) Employee has not contacted Employer or the board to provide address or telephone information.  There is inadequate evidence in the record to make a finding as to why Employee has not provided Employer or the board with a current address or telephone number.
 
18) As mail sent to Employee at all three addresses has been returned as undeliverable, Employee has not actually received copies of the releases, the order by the board designee to sign the releases, or notice of the hearing on Employer’s Petition to Dismiss, and the reasonable inference is he is unaware of any of these proceedings.

PRINCIPLES OF LAW
AS 23.30.108(b) provides:

. . . At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority.

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . .

If a party demonstrates informal means of developing medical evidence have failed, the board “will consider the relevance of the requested information and the method of discovery to be authorized.”
  If an employee refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant the board broad discretionary authority to make orders to assure parties obtain relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, the board has authority to dismiss claims if an employee willfully obstructs discovery.
  However, in Erpelding v. AWCB, R&M Consultants, Inc., et al.,
 the Alaska Superior Court reversed and remanded the board’s dismissal of a claim for failure to make findings that a lesser sanction could not adequately protect the parties and deter discovery violations.

AS 23.30.130 provides:

(a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of  fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

(b) A new order does not affect compensation previously paid, except that an award increasing the compensation rate may be made effective from the date of the injury, and if part of the compensation due or to become due is unpaid, an award decreasing the compensation rate may be made effective from the date of the injury, and payment made earlier in excess of the decreased rate shall be deducted from the unpaid compensation, in the manner the board determines.

AS 23.30.135(a) provides in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.060 provides in part:

(b)
Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address. . . .

. . .

(f)
Immediately upon a change of address for service, a party or party’s representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served on the party at the party’s last known address.

ANALYSIS

1) Should the board dismiss Employee’s claim for failure to comply with a Board Designee order to execute information releases, under AS 23.30.108(c)?

Parties to workers’ compensation claims are obligated by regulation to serve written notice upon the board of address changes.  In the absence of written notice of change of address, service is proper upon a party at the party’s last known address.  In this case, Employee’s last known address, as provided by Employee, is the Nikolski address listed on Employee’s September 17, 2009, claim.  It is unknowable from the current record who provided the Anchorage address, from where this information came, or its accuracy.   Employee failed to notify either Employer or the board of an address change.  Employer repeatedly sent copies of the releases, and the board sent copies of the discovery order and hearing notice, to not only the Nikolski address, but the Juneau and Anchorage addresses as well.  While Employer has certainly exercised due diligence in attempting to serve Employee, there is no evidence in the record demonstrating Employee has actually been served copies of the releases, the order by the board designee to sign the releases, or notice of the hearing on Employer’s Petition to Dismiss.  In fact, the record shows Employee has not received actual notice of any of these proceedings, is unaware of these proceedings and is not likely to receive this decision and order.  

Furthermore, though Employee failed to sign and deliver the signed releases, Employer has not demonstrated Employee “refused” to sign and deliver the releases or willfully obstructed discovery.   For reasons currently unknown, Employee has failed to provide Employer or the board with a new address; but it cannot be found Employee “refused” to do anything.  Employer is not paying Employee any benefits, and thus is not prejudiced, for example, by a possible overpayment it can never recover.  Thus, this is not an extreme case justifying claim dismissal.  Given Employee is, for reasons not currently knowable from the record, unaware of any of these proceedings, it is unreasonable to dismiss his claim for failing to sign and deliver releases or obey the board designee’s order of which he is unaware.  

2) What is the appropriate remedy for Employer where Employee fails to sign releases as ordered, Employee’s mail is returned as undeliverable, Employee fails to notify the board or Employer of a current address, Employer is not paying Employee any benefits and Employee has not received notice of the proceedings?
The law does not clearly apply to a situation where, as here, Employee has not actually “refused” to deliver releases, but has not delivered releases because he has not received them and has failed to give notice of a new address, for reasons which are indeterminable from the record.  Therefore, a fair remedy must be fashioned to protect both parties’ rights.  AS 23.30.108(c) grants specific, discretionary authority to order compliance with discovery and to order sanctions for refusal to comply with discovery orders by the board or board designee.  It is not known from the instant record what Employee’s position on the releases is, since he has never received them.  Technically, Employee is not out of compliance in respect to releases, though he is out of compliance with giving notice of an address change.  Given this case’s unusual facts as discussed above, and because dismissal of Employee’s claim is not the only remedy to either bring Employee into compliance or protect Employer in this instance, until Employee receives the releases and either files a petition for a protective order or signs and delivers the subject releases, Employee’s rights to benefits are suspended as provided in AS 23.30.108(b).There is no evidence of Employee’s “refusal.”  Nevertheless, this suspension remedy takes into account Employee’s failure to notify Employer of his new address for reasons not known from the record, which resulted in Employer’s inability to give him actual notice of its request for informational releases, and Employee’s failure to deliver the requested releases.  Suspending Employee’s benefits adequately protects Employer.

Employee is instructed 8 AAC 45.060(f) requires him to file written notice of change of address and serve a copy upon Employer.  Jurisdiction over this issue is retained under AS 23.30.130.

CONCLUSIONS OF LAW

1) The board shall not dismiss Employee’s claim for failure to comply with a Board Designee order to execute information releases, under AS 23.30.108(c).  

2) The appropriate remedy for Employer where Employee fails to sign releases as ordered, Employee’s mail is returned as undeliverable, Employee fails to notify the board or Employer of a current address, Employer is not paying Employee any benefits and Employee has not received notice of the proceedings is suspension of Employee’s rights to benefits until the releases are signed and delivered.
ORDER

1) Employer’s Petition to Dismiss is denied.

2) Employee’s rights to benefits under this chapter are suspended until Employee receives the releases and either files a petition for a protective order or signs and delivers the subject releases, under AS 23.30.108(b).

Dated in Juneau, Alaska on June ____, 2010.






ALASKA WORKERS' COMPENSATION BOARD






Amanda Eklund, Designated Chair






Mike Notar, Member






Robert Weel, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DOUGLAS A. BUSCH, Employee v. GUSTAVUS ELECTRIC, INC., Employer, ALASKA NATIONAL INSURANCE. CO., Insurer; Case No. 200718886; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on June 10, 2010.






Lynda Gillespie, Workers’ Compensation Officer
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