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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MILTON K. MAUGET, 

                                                   Employee, 

                                                     Respondent,
                                                   v. 

LYNDEN TRANSPORT INC.,

                                                  Employer,

                                                   and 

ACE AMERICAN INSURANCE COMPANY,

                                                  Insurer,

                                                     Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200803009
AWCB Decision No. 10-0108 

Filed with AWCB Fairbanks, Alaska

on June 20, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (Board) heard the employer’s Petition for Reconsideration concerning AWCB Decision No. 10-0094 (May 21, 2010), in which the Board awarded a period of temporary partial disability (“TPD”) benefits, but denied the employee’s other claims, at Fairbanks, Alaska, on June 3, 2010.  The Board considered this petition with a two-member panel, a quorum under AS 23.30.005(f).  The employee represents himself.  Kim Barnett represents Aurora Diagnostic.  Advanced Pain Centers is not represented.  Attorney Colby Smith represents the employer and insurer (“employer”).  The Board closed the record when it met to consider the petition, on June 3, 2010.

ISSUES

The employer contends the employee was medically stable during the period the Board awarded TPD benefits, and petitions for the decision to be reconsidered and all benefits denied.  Neither the employee nor the medical providers responded to the petition.

Shall the Board reconsider AWCB Decision No. 10-0094 (May 21, 2010) under AS 44.62.540, and deny TPD benefits under AS 23.30.200?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
In May 21, 2010 decision on this matter, the Board discussed the history of the case, the evidence, and made findings as follows:

1.
The employee injured his left knee while working as a hostler/driver for the employer on February 1, 2007,
 and again reported injuring his left knee crawling under a trailer to hammer on the brakes on February 14, 2008.
  

2.
Following the 2007 injury, the employee was treated by Richard Cobden, M.D., and on February 18, 2008 the employee returned to Dr. Cobden, who diagnosed post-traumatic degenerative arthritis and post medial meniscus tear, left knee, recommended a series of three Hyalgan injections in the knee, and restricted the employee to light duty office work.
  Dr. Cobden indicated a hemi or full arthroplasty may need to be done.
  Dr. Cobden referred the employee to physical therapy.
 

3.
At the employer’s request, Charles Brooks, M.D., performed an examination
 of the employee on March 22, 2008.  In his report, Dr. Brooks indicated the employee suffered pre-existing arthritis in both knees.
  He opined the employee’s left knee injury did not permanently aggravate his pre-existing arthritis, and he opined the employee had not injured his right knee at work.

4.
On April 7, 2008, Dr. Cobden noted the employee’s symptoms in both knees.
  Pain management specialist Marc Slonimski, M.D., recommended a magnetic resonance imaging (“MRI”) of the right knee, which on May 8, 2008 revealed a posterior medial meniscus tear.
  On June 13, 2008, Dr. Cobden performed partial medial and lateral meniscectomies of the right knee.
  Dr. Cobden attributed the right knee problems to injury at work while working under the trailer in February 2007.
  Dr. Cobden released the employee to return to light duty work on June 28, 2008.

5.
On September 11, 2008, Dr. Cobden noted the employee had suffered internal derangement  and meniscal tears in both knees, but reported the right knee was doing much better, though he was still able to perform only light duty work.
  

6.
On November 5, 2008, Dr. Cobden recommended total reconstruction of the left knee.

7.
At the Board’s order, the employee underwent a second independent medical evaluation (SIME)
 on April 20, 2009, orthopedic surgeon John McDermot, M.D.  In his SIME report, Dr. McDermot found the employee’s right knee condition resulted from genetic influences and degenerative arthritis, and that the right knee condition was not related to his work injury.
  

8.
Dr. Cobden performed left total knee replacement on August 4, 2009.
  

9.
The employer initially accepted liability for the employee’s injury, and provided TTD benefits from February 12, 2007 through May 6, 2007, and August 4, 2009 through September 14, 2009, TPD benefits from February 18, 2008 through October 19, 2008, permanent partial impairment (“PPI”) benefits, and medical benefits.
  The employer filed a Controversion Notice, dated October 2, 2008, denying medical benefits for the right knee based on the report by Dr. Brooks.
  The employer filed a Controversion Notice denying benefits for the right knee on June 16, 2009, based on the reports of Dr. Brooks and Dr. McDermot.
  

10.
The employee filed a Workers’ Compensation Claim dated May 16, 2008, requesting TPD benefits from February 14, 2008 continuing, and medical benefits related to his right knee.
  The employer filed an Answer dated July 10, 2008, denying the employee’s claims.  Medical imaging provider Aurora Diagnostics filed a Workers’ Compensation Claim on July 31, 2008, claiming $1,025.00 for the right knee MRI performed on May 8, 2008.
  Advanced Medical Centers of Alaska filed a Workers’ Compensation Claim on July 8, 2008, requesting an award of unpaid medical services.

11.
In a prehearing conference on January 21, 2010, the employee’s claims, as well as those for Advanced Medical Centers and Aurora Diagnostics, were set for a hearing on April 22, 2008.
  

12.
At the hearing, Kim Barnett testified the May 8, 2008 MRI of the employee’s right knee had been ordered by Dr. Slonimski.  Because of the controversion, it had initially been paid for by the employee’s health insurer, Blue Cross.  However, Blue Cross subsequently determined the MRI was for a work-related injury, and so, Blue Cross did a “take back” recouping the payment.  Consequently, Aurora Diagnostic is claiming payment from the employer.    

13.
At the hearing, the employee testified he hurt both knees on February 14, 2008, but that the left knee was considerably worse.  He testified time and earning loss was related to the symptoms of the left knee, except for a brief period following his right knee surgery.  He testified that, although he listed left knee injury on the Injury / Incident Report, he noted that he additionally wrote in the report that he was having trouble with standing and with loading of his “knees.”
  The employee testified he worked light duty clerical tasks for the employer from February 18, 2007 through October 19, 2008.  He testified he was offered a security guard position by the employer on October 20, 2008, but instead continued the light duty office work and took leave until his surgery on August 4, 2009.  The employee testified he was able to return to his customary work about six months after the left knee reconstructive surgery.

14.
In the hearing, the employee argued he injured his right knee in addition to his left knee when working under the employer’s trailer on February 14, 2008, and is entitled to reasonable and necessary medical care for that knee.  He argued he is entitled to TPD benefits for the time he continued working light duty for the employer, at a lower rate of pay, from October 19, 2008 through August 3, 2009.  He additionally argued he is entitled to two weeks of TTD benefits following his June 13, 2008 right knee surgery.  
15.
In the hearing, and in its brief, the employer asserted the report of Dr. Brooks clearly rebutted the presumption of compensability for the employee’s right knee injury.  It noted there had been no mention of the right knee until the time of Dr. Cobden’s right knee surgery.  It argued the preponderance of medical evidence in the record showed the employee’s right knee condition results from pre-existing degenerative arthritis and is unrelated to his work.  It argued the employee is entitled to no benefits related to his right knee condition, and entitled to no additional time loss benefits.

2.
In the May 21, 2010 decision, the Board concluded and ordered:

CONCLUSIONS OF LAW

1.
The employee’s work injury of February 14, 2008, was not the substantial cause of his right knee condition, nor did that injury permanently aggravate the degenerative knee condition.  No medical benefits are payable for treatment of the right knee, under AS 23.30.095(a).

2.
Because the employee’s need for treatment and surgery of the right knee are not related to the employee’s work injury, the two weeks of TTD benefits claimed by the employee for recuperation from that surgery are not compensable under AS 23.30.185.

3.
The employee’s limited income, light duty work from October 19, 2008 through August 3, 2009, was caused by the employee’s work-related left knee injury.  Accordingly, the employee will be entitled to TPD benefits for that period, under AS 23.30.200.

ORDER

1.
The employee’s claim for medical benefits for his right knee, under AS 23.30.095(a), and for additional TTD benefits, under AS 23.30.185, is denied.

2.
The employer shall provide the employee TPD benefits under AS 23.30.200, from October 19, 2008 through August 3, 2009, as discussed in this decision.    

3.
To more closely examine the medical evidence at the time of the awarded TPD benefits: On May 24, 2008, Dr. Cobden noted the employee’s symptoms in both knees, but indicated the right was worse than the left, and needed arthroscopic surgery.
  However, Dr. Cobden warned that the left knee may need surgery, as well.
  After Dr. Cobden performed partial medial and lateral meniscectomies of the right knee on June 13, 2008,
 Dr. Cobden released the employee to return to work on June 28, 2008 with “temporary” light duty restrictions.

4.
On November 5, 2008, Dr. Cobden noted the employee’s left knee condition was worsening, and recommended total reconstruction of the left knee.

5.
In his April 20, 2009 SIME report, Dr. McDermot found the employee’s right knee condition resulted from genetics and degenerative arthritis, unrelated to his work injury.
  However, Dr. McDermot found the pre-existing arthritic condition of the employee’s left knee had been permanently aggravated by his work injuries.
  Dr. McDermot indicated the physical therapy treatment provided during 2008 was largely for the employee’s left knee, and he agreed with Dr. Cobden’s recommendation of total reconstruction of the left knee.
 

6.
Based on the employee’s uncontradicted hearing testimony, he was able to return to his regular duties within approximately six months following the total knee reconstruction surgery.  

7.
The employer filed a Petition for Reconsideration dated May 25, 2010,
 asserting the Board we made an error in awarding TPD benefits from October 20, 2008 through August 3, 2009, because the preponderance of the evidence indicates he was medically stable during that period, and entitled to no temporary disability benefits.
  It noted Dr. Brooks found the employee medically stable in his March 22, 2008 report,
 and Dr. McDermot indicated in his April 20, 2009 SIME report that he agreed with Dr. Brooks’ report.
  It also noted Dr. Cobden examined the employee twice during the period, on November 5, 2008 and November 14, 2008, and on neither occasion gave an opinion concerning medical stability.
  Because there is no evidence to rebut Dr. Brook’s opinion concerning medical stability, the employee cannot be entitled to TPD benefits, as a matter of law.

PRINCIPLES OF LAW

AS 44.62.540. RECONSIDERATION provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

AS 23.30.120. PRESUMPTIONS reads, in part:  "(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for continuing medical benefits.   To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  There are two methods of overcoming the presumption of compensability for benefits:  (1) presenting affirmative evidence showing that the employee does not suffer a treatable work‑related condition; or (2) eliminating all reasonable possibilities that the claimed medical benefits are not work-related, reasonable, or necessary.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Once the employer produces substantial rebuttal evidence, the presumption of compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  Also, in 2005, the Alaska State Legislature adopted AS 23.30.010(a), which provides the following, in part:
. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court long ago defined the quantum of “substantial” in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  The Board interprets “the substantial cause” of AS 23.30.010 in light of the long line of Alaska Supreme Court cases interpreting “substantial” to mean a quantum of evidence a reasonable person could believe sufficient to assign responsibility for causation.  The Board interprets “the” in the language of AS 23.30.010, in relation to other substantial causes, determining if the employment injury is the substantial cause which brings about the disability or death or need for medical treatment.

AS 23.30.200(a) . . . TEMPORARY PARTIAL DISABILITY provides, in part:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury … to be paid during the continuance of the disability . . . .  Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

However, §200 limits the duration of TPD benefits to the date of medical stability. AS 23.30.395(27) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

The presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected": To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  When the constitutionality
 of the medical stability provision was challenged, The Alaska Supreme Court  held: 

The evidence is easily obtained by examining the treating physician.  That is, the treating physician should have no difficulty offering an opinion on whether or not further objectively measurable improvement is expected.  The 45-day provision simply signals when that proof is necessary.  The alleged difficulty in proving the nonexistence of medical stability, simply fades when viewed in light of the proof actually required. 

In the absence of any other explicitly required burden of proof to show medical stability, the Board requires the employer to show medical stability by a preponderance of the evidence, as is standard in administrative law proceedings.
  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.
  

ANALYSIS

The employer filed a Petition for Reconsideration within the 15 days provided by AS 44.62.540.  The Board exercises its discretion to reconsider the decision, under AS 44.62.540(a).  In response to the employer’s petition, the Board examined the written record of this case, the hearing testimony, and the decision and order.  

As noted in the May 21, 2010 decision, the January 21, 2010 Prehearing Conference Summary set the hearing to consider the employee’s Workers’ Compensation Claim dated May 16, 2008, which requested TTD benefits from October 20, 2008 through August 3, 2009, and medical benefits for the right knee.  However, at the hearing on April 22, 2010, the employee argued and presented evidence concerning: medical benefits for his right knee condition, TPD benefits from October 19, 2008 through August 3, 2009, and two weeks of TTD benefits following the June 13, 2008 right knee surgery.  The employer made no objection to the employee’s formulation of his claims for benefits.  Under 8 AAC 45.065(c): “Unless modified, the summary governs the issues and course of the hearing.”  The Board modified the Prehearing Conference Summary issues to consider the claims as actually presented and argued by the unrepresented claimant.
  

The employer paid the employee TPD benefits during the time he worked light duty with reduced take home pay, February 14, 2010 through October 19, 2010.  Based on the employee’s hearing testimony, the Board found in the May 21, 2010 decision the employee continued working light duty for the employer, at a lower rate of pay, from October 19, 2008 through August 3, 2009.
   The employer argues the employee was medically stable during that period, and not entitled to TPD benefits.  The employee now argues he is entitled to the additional awarded TPD benefits, from October 19, 2008 through August 3, 2009.   

The employee claims TPD benefits for his work injury for a period he was restricted to light duty, lower paying work, while undergoing treatment.  In the instant case, the claimant testified concerning his work injury, its consequences, his inability to return to full work, and his need and willingness to receive ongoing treatment.  We find the documentary records contains the medical opinions of his treating physician concerning disabling pain from his work injury, and his recommended treatment.   Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to her claim for additional TPD benefits.  The Board finds the claimant's testimony and the medical records are sufficient evidence to raise the presumption that his work injury limited his work for the claimed period, until the treatment restored him to full work capacity, and that he is entitled to TPD benefits as claimed.  

As noted above, AS 23.30.185 limits the duration of TTD benefits to the date of medical stability.  AS 23.30.395(21) defines medical stability, in part:  "[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment ….medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; this presump​tion may be rebutted by clear and convincing evidence. . . .”
By May 24, 2008, Dr. Cobden noted the employee’s symptoms in both knees, and warned that the left knee may need reconstructive surgery.  Dr. Cobden’s  light duty work restrictions of June 28, 2008 were explicitly “temporary,” indicating Dr. Cobden did not consider the employee’s condition to be objectively stable.  On November 5, 2008, Dr. Cobden noted the employee’s left knee condition was worsening, not medically stable, and recommended total reconstruction of the knee.  In his April 20, 2009 SIME report, Dr. McDermot found the physical therapy treatment provided during 2008 was largely for the employee’s left knee, and he agreed with Dr. Cobden’s recommendation of total reconstruction of the left knee.  Based on the employee’s testimony, the recommended surgery was efficacious, returning him to full duty work within approximately six months.  Although Dr. Brooks opined the employee was medically stable in 2007, his opinion was not nearly contemporaneous with the claimed period of temporary disability.  The Board finds the record is clear that Dr. Cobden continuously treated him in the context of returning him to his regular work during this period, noting symptom changes, providing “temporary” restrictions, and recommending reconstruction surgery to return the knee to function.  Dr. McDermot agreed with the surgery, and, in fact, the surgery was successful.  The Board finds the overwhelming preponderance of the evidence shows objectively measurable improvement was reasonable expected from treatment during the period of claimed TPD benefits.

Even if the Board can find that the opinion of Dr. Brooks could establish the employee as medically stable within the meaning of AS 23.30.200 and AS 23.30.395(21), the full medical record provides clear and convincing evidence showing medical improvement was reasonably expected from the treatment, rebutting medical stability.  Once again, the Board would find the overwhelming preponderance of the evidence shows objectively measurable improvement was reasonable expected from treatment during the period of claimed TPD benefits.

The preponderance of the evidence shows the employee’s work injuries were the substantial cause of the permanent aggravation of his left knee condition, resulting in medical instability during the disputed period, and resulting in temporarily restricted work duties and lowered income during the period.   

CONCLUSIONS OF LAW

The employee’s limited income, light duty work from October 19, 2008 through August 3, 2009, was caused by the employee’s work-related left knee injury.  The employee was not medically stable during that period.  The employee will be entitled to TPD benefits for that period, under AS 23.30.200, in accord with the terms of this decision.

ORDER

The employer’s Petition for Reconsideration is denied.  The employee is entitled to TPD benefits under AS 23.30.200, from October 19, 2008 through August 3, 2009, as discussed in this decision.  AWCB Decision No. 10-0094 (May 21, 2010) remains in full force and effect.    


Dated at Fairbanks, Alaska this 17 day of June, 2010.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters, Designated Chairman







/s/____________________________                                






Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of MILTON K. MAUGET employee / respondent v. LYNDEN TRANSPORT INC., employer; ACE AMERICAN INSURANCE COMPANY, insurer / petitioners; Case No. 200803009; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on June 17, 2010.






/s/












Maureen I. Johnson, Admin. Assist. II
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